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Respetado Doctor:

Sin perjuicio de las manifestaciones efectuadas por COMCEL S.A, @ través de
apoderado, el pasado primero (1°) de junio de 2012, manifestaciones en las
cuales se puso de presente la ilegalidad en que incurre la CRC al iniciar una
actuacion administrativa cuyo efecto es 1a imposicién de medidas asimetricas 2
COMCEL S.A siendo que 'a actuacion administrativa iniciada mediante
Resolucion CRC 3139 de 2011 se encuentra suspendida, en el presente
documento se expone la vision de COMCEL SA. sobre la reciente propuesta
de la Comision de Regulacion de Comunicaciones en relacién con la revision
de la metodologia de definicion regulatoria de los cargos de acceso para redes
méviles.

Es importante destacar gue este documento marca un hito sorpresivo en la
doctrina regulatoria colombiana ya que desde la expedicion de la resolucion
1763 de 2007, esta Comision habia determinado queé la regulacion ex ante a la
cual estaban expuestos 108 mercados mayoristas de terminacion en redes
méviles estaria basada en el principio de reconocimiento de los costos

eficientes a un proveedor hipotético que cubriera 12 totalidad del mercado
minorista de voz mévil.

No obstante, a partir de falsas premisas, a juicio de COMCEL, la Comision de
Regulacion de Comunicaciones determing, con ia publicacion de la propuesta
regulatoria objeto de comeniarios, introducir el principio de asimetria en la
regulacion de los mercados mayoristas asociados con ia terminacion de
llamadas en redes moviles en un acto administrativo de caracter general.

En c_on_wsistencia con lo anterior, este documento muestra gue las remotas
. condiciones para que este tipo de esquemas redunden en la necesaria
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maximizacion del bienestar social no estan dadas en el mercado minorista de
voz saliente movil. Igualmente, se ilustra que la potencial adopcién de medidas
asimétricas en e! mercado mayorista de terminacidn mévil, haria incompatible e
inconsistente, desde l|a perspectiva econdmica, cualquier enfoque de
regulacion sesgado hacia el proveedor con posicion de dominio en el mercado
minorista de voz saliente mévil.

En la primera seccién de este documento se exponen las consideraciones
generales y legales frente al Documento soporte y el borrador de Resolucion
“Por medio de |la cual se modifica la resolucion 1763 de 2007

En la segunda seccién se expone el marco conceptual de los desarrollos
regulatorios de la Comisién de Regulacion de Comunicaciones (en adelante
CRC) en relacién con los mercados asociados con la provisidon de redes y
servicios moviles.

Posteriormente, en la tercera seccién se ilustran los presupuestos que, desde
la perspectiva de los hechos derivados de la informacién disponible tanto para
la CRC como para COMCEL, son considerados errobnecs y que
consecuentemente este Ultimo considera sujetos de revisidén y correccion por
parte de fa Comisién.

En la cuarta seccién se discute la impertinencia del nuevo esquema de
remuneracion de cargos de acceso a redes mdviles, ya que se emplean
criterios propios para el andlisis ex post de la dinamica competitiva en un
escenario ex ante, como es aquél en el cual supuestamente tiene potestad de
intervencién la Comision de Regulacién de Comunicaciones.

La quinta seccién se identifican marcos analiticos contundentes que establecen
que bajo condiciones similares a las cbservadas en el mercado colombiano, la
imposicién de enfoques asimétricos en la regulacion ex ante del mercado
mayorista mévil, es incompatible con la maximizacion del bienestar social de
los agentes que confluyen en la industria.

Finalmente, en la seccidén sexta se destaca la asimetria como efecto negativo
para la competencia.

1. CONSIDERACIONES LEGALES Y GENERALES:

AUn cuando consideramos que la expedicién de la Regulacién propuesta es
ilegal, procedemos a hacer los siguientes comentarios, sin perjuicio de las
acciones penaies y disciplinarias del caso.

1.1. EL ACTO ADMINISTRATIVO PROPUESTO ADOPTA MEDIDAS DE
CARCTER PARTICULAR Y CONCRETO
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Revisado tanto el documento soporte, como el proyecto de Resolucién “Por
medio de la cual se modifica la Resolucién CRT 1763 de 2007", se evidencia
que los mismos corresponden en su finalidad y efecto con la medida de
aplicacion de cargos asimétricos, planteada por la Comision de Regulacién de
Comunicaciones en la Resolucién CRC 3139 de 2011, mediante la cual se
inicié actuacion administrativa de caracter particular y concreto tendiente a
analizar y establecer medidas regulatorias particulares respecto del proveedor
de redes y servicios con posicidn dominante en el mercado relevante
susceptible de regulacién ex ante denominado “Voz saliente Mévil”
Comunicacién Celular S.A. COMCEL.

Actuacion que actuaimente se encuenira suspendida, hasta tanto se decida por
las autoridades competentes sobre la recusacion presentada por COMCEL
S.A. al doctor Carlos Rebelldn Villan el 4 de enero de 2012,

El proyecto publicado propone modificar el esquema de cargos de acceso a
redes moviles para que se reconozcan las diferencias en la distribucidn del
trafico mediante el establecimiento de dos grupos de operadores, {i) los que
tienen mas del 42% del tréfico (solo COMCEL cumple esta condicion) v (ii) los
que tienen menos del 42% del trafico, que en este caso son los demas
operadores de telefonia movil, competidores de Comcel. Este proyecto
establece para COMCEL la reduccién acelerada y asimétrica del Cargo de
Acceso que se proponia en la Resolucién No. 3139 de 2011, la cual se
encuentra suspendida debido a la recusacién del doctor Rebellon.

De aprobarse este proyecto de Resolucién, tal y como esta estructurado, a
partir del 1° de agosto de 2012 COMCEL recibiria un cargo de acceso por
minuto de $42.49 (actuaimente recibe $84.15) y pagaria un cargo de acceso
por minuto de $70.26 (frente a los $84.15 que paga); y por capacidad, recibira
$21MM por E1 (hoy recibe $29.8MM) y pagaria $26.9MM (frente a los
$29.8MM que hoy paga).

Es importante resaltar que, aungue la CRC afirma que en estos documentos se
trata de producir una regulacion de caracter “general’, los multiples
documentos que la CRC ha producido en el pasado sobre la composicion del
mercado de telefonia moévil y su regulacion permiten apreciar, sin dificultad
alguna, que el proyecto de resolucién afecta a COMCEL directamente en una
forma particular y concreta, no comun a otros operadores, imponiendo una
medida regulatoria ex ante a la empresa, desconociendo abiertamente que
existe una actuacion administrativa particular suspendida, con el mismo
propdsito y efecto en la que se propone igualmente la aplicacion de cargos
asimétricos a la companfia, aungue ésta Ultima deja abierta en el tiempo la
medida, es decir, tiene un caracter indefinido, aspecto totalmente contrario a
las definiciones del pasado de la CRC y de los demas organismos regulatorios
a nivel mundial.




En el derecho colombiano, contra lo que parece entender la Comisién, el uso
de las palabras “general”’ o “particular’, u otras, nunca ha forzado a los jueces a
dejar de apreciar las realidades subyacentes, cualesquiera sean los hombres
que se les den. Y en realidad, més alld de cualquier disfraz, el proyecto
publicado se trata de una regulacién contra COMCEL para imponer los cargos
asimetricos y, por supuesto, contra los usuarios de la telefonia movil de
Comcel, y en beneficio exclusivo de las empresas competidoras, por lo que de
ninguna manera corresponde a un acto “general”

El Consejo de Estado, y la jurisprudencia en general, sostienen que
“‘independientemente de la forma como se denomine un acto administrativo, lo
importante es su contenido que, para el caso analizado, corresponde al de un
reglamento..."!

E! Consejo de Estado ha sostenido que el caracter “general” o "particular” de un
acto no depende de que en él se mencionen una o mas personas; o de que él
afecta una o méas personas, sino de si sus destinatarios son “determinados” o
no.

Pero la “determinacion” admite grados. En otra sentencia, el Consejo, aungue
no se ocupd en explicar et asunto, ha dicho “La diferencia entre los actos de
contenido particular y general depende del grade de indeterminacién que
tengan los sujetos destinatarios del mismo...”%. Las subrayas son mias.

Al parecer, uno de los elementos criticos para conocer qué tan determinado es
un acto administrativo que se hace aparecer como ‘general” consiste en
identificar si con él se modifican situaciones juridicas particulares y concretas
de sus destinatarios, y si él contiene informacién adecuada para identificar
estos en una forma definitiva. Asi, por ejemplo, un decreto del Gobierno
Nacional modificd |la planta de persconal de una Superintendencia y suprimio
varios empleos, sin individualizar a las personas titulares de esos empleos. El
Tribunal administrative dijo que ese acto era de cardcter general, abstracto e
impersonal, y que no creaba al actor una situacion juridica particular y concreta
porque, entre otras cosas, no se suprimian todos los cargos que &l tenfa. Los
actos “particulares”, dijo el Tribunal, fueron los que se produjeron luego para
radicar, en una persona, las consecuencias del caso. En consecuencia,
consideré que la accién usada por el actor no era procedente, dado el caracter
“general” del acto acusado. E! Consejo de Estado se apartd de ese analisis, v,
sefialando en todo caso la necesidad de hacer un examen especifico sobre
cada proceso de supresion de cargos™:

' Consejo de Estado, ponente Juan Alberto Polo Figueroa, “Sentencia del 10 de febrero de 20007,
radicacién 5888.

2 Consejo de Estado, ponente Alfonso Vargas Rincon, “Sentencia del 4 de marzo del 20107, expediente
11001-03-25-000-2003-00360-01{3875-03)

* Consejo de Estado. ponente Gustavo Eduardo Goémez. “Sentencia del 23 de agosto de 2007™
Radicacion25000-23-25-000-2002-10626-01(2228-04)




“El acto singular o partcular no necesariamente tiene un
destinatario unico, por cuanto puede ir dirigido tanto a una
persona como a un grupo determinado de personas; en tanto
que el acto general se expide siempre para un grupo
indeterminado de personas a quienes se les crea, modifica o
extingue una situacién juridica, dependiendo de las conductas o
roles que ellas mismas asuman.”

Mas adelante, la sentencia explica porqué, pese a su aparente generalidad, el
acto demandado tiene una naturaleza particular. no se puede considerar que
sus destinatarios eran “indeterminados” porque sus efectos se cumplian
Unicamente respecto de personas que ya tenian un vinculo comun en el
momento de producirse el acto demandado, sin que el acto demandado
pudiera llegar a incluir otras personas. A todos se les meodificd su situacion
juridica particular o subjetiva, con independencia de las diferentes
consecuencias juridicas para cada uno de elios.

En cuanto al proyecto de cargos de acceso asimétricos, este afectaria
directamente a COMCEL cuya identificacidn actual es muy sencilla, maxime
cuando el mismo proyecto de 1a resolucién incluye en una nota de pie de la
tabla 3, una referencia a informaciones reportadas por los proveedores en el
afo 2012, haciendo plenamente identificable los porcentajes de los traficos y
por ende el sujeto pasivo del proyecto de acto administrative. En tal sentido,
basta revisar las consideraciones planteadas por la CRC en la resolucidn
3136 de 2011 en la que reconoce que: “fa Comision constaté que (i) el mercado
“Voz Saliente Movil” sigue caracterizandose por ser un mercado con alta
concentracion, ... lo cual refleja participaciones de mercado con diferenciales
considerables, donde el proveedor mas grande cuenta con una participacion de
66,2%, mientras sus competidores alcanzan el 22% y 11,8%", para concluir, sin
mayor esfuerzo que el regulador, tiene un claro conocimiento en cuanto a que
el destinatario de la medida asimétrica es Comcel. Por lo tanto, no podria
afirmarse que la resolucién propuesta tiene sujetos “indeterminados”, por el
simple hecho de no mencionarios.

Ademas, es claro que, a la luz de las regulaciones vigentes, COMCEL ha
formado relaciones contractuales especificas con ofras empresas y con
usuarios, gue se verian afectadas con la expedicién del presente proyecto,
alterando situaciones consolidadas, tanto con proveedores, como con usuarios.

Parece, sin embarge, que, en todo caso, en las condiciones concretas
conocidas del mercado, el apelar a la forma de una regulaciéon “general”,
cuando los actores del mercado son plenamente identificables, y cuando los
problemas reales o supuestos se estaban examinando dentro de un proyecto
de regulacion particular para COMCEL, hay en el proyecto de regulacién una




“desviacion de poder’, esto es, el uso de una facultad juridica —la de expedir
regulaciones de caracter general - para un fin distinto del que esa facultad fue
otorgada: esto es, para afectar a una empresa en particular, cuya actuacion
previa se encuentra suspendida.

So pretexto de expedir un acto administrativo general, que en el plano tedrico
resulta aplicable a la totalidad de los operadores del mercado “Voz saliente
Mévil®, se estd tomando una medida regulatoria particular que tiene un unico
destinatario, toda vez que solo COMCEL tiene el porcentaje de nivel de trafico
a partir del cual se perciben $42,49 pesos por minuto, viéndose los otros
operadores favorecidos porque recibirian $70,26 pesos por concepto de cargos
de acceso.

Asi las cosas, ;qué sentido tiene adelantar el procedimiento previsto en el
Decreto 2696 de 2004, aplicable a ia expedicién de actos administrativos de
caracter general si realmente se esta tomando una decision particular que
afecta la estructura de costos y la utilidad razonable de un tinico operador?
Teniendo en cuenta que COMCEL es el Unico afectado negativamente con la
medida, y que en la practica se estd tomando una decisién particular, le
pedimos respetuosamente a la CRC se nos notifique personalmente en el
evento en que se tome alguna decisidén administrativa, en los términos del
articulo 44 del CCA, y se nos conceda la oportunidad legal de presentar los
recursos de ley gue procedan en la via gubernativa contra el acto que ponga fin
a la actuacion.

1.2. SUSPENSION DE LA ACTUACION ADMINISTRATIVA PARTICULAR
INICIADA CONTRA COMCEL (RES. 3139 DE 2011) MIENTRAS SE
RESUELVE LA RECUSACION FORMULADA.

La actuacién iniciada por la CRC mediante Resolucion 3139 de 2011 fue
suspendida hasta tanto se resuelva de fondo la recusaciéon presentada por
COMCEL el 4 de enero de 2012 contra el doctor Carlos Andrés Rebellon,
comisionado experto de esa comision. Es bueno recordar que COMCEL recus6
al doctor Rebellén porque con su participacion la CRC pretende imponer
cargos de acceso diferenciados, para reducir los ingresos de COMCEL por ese
rubro, al tiempo que propone mantener el monto que COMCEL debe pagar a
sus competidores por ese concepto, medida regulatoria particular que UNE
propuso aplicar cuando el doctor Rebellén era asesor de regulacion de la
empresa, generandose la causal de recusacidén establecida en el numeral 12
del articulo 150 del Cédigo de Procedimiento Civil: “Haber dado el juez consejo
o concepto fuera de actuacién judicial sobre las cuestiones materia del
proceso, o haber intervenido en éste como apoderado, agente del Ministerio
Publico, perito o testigo”.




Es preciso recordarle a la Comisién el efecto juridico que tiene en un tramite
administrativo la presentacién de una recusacion o la manifestacion de un
impedimento, toda vez que el Gltimo inciso del articulo 30 del CCA establece |a
consecuencia juridica del impedimento o la recusacién, asi; “(...) El framite de
un impedimento suspendera los plazos para decidir o para que opere ef silencio
administrativo”. Asi las coas, la presentacion de una recusacion genera iure et
de iure la suspensién de ios términos para decidir, esto es, impide gue el
funcionario recusado pueda tomar una decision de fondo en el asunto puesto a
su consideracion, mientras el superior jerarquico 0 la procuraduria no se haya
pronunciado sobre su procedencia o improcedencia.

1.3. EL PROYECTO DE RESOLUCION TIENE LA MISMA FINALIDAD DE
LA ACTUACION ADMINISTRATIVA PARTICULAR INICIADA
CONTRA COMCEL (RES. 3139 DE 2011).

Tal como se anoté previamente, el proyecto de resolucion establece que el
operador cuyo nivel de trafico supere el 42% recibiria $42,49 pesos por cada
minuto de trafico entrante en su red, mientras que los operadores que tengan
un tréfico inferior a ese porcentaje recibirian $70,26 pesos por cada minuto de
interconexion a su red. Como COMCEL es el unico operador gue tiene un nivel
de trafico superior al 42%, en la practica seria remunerado con $42,49 pesos
por cargo de acceso, teniendo que pagarle a sus competidores $70,26 pesos
por minuto al utilizar su red, con lo cual se estableceria un cargo de acceso
diferenciado que sélo afectaria la estructura de costos de COMCEL.

Como se evidencia, en el evento de expedirse el proyecto de resolucion
anunciado, se introducirian los cargos de acceso diferenciados aplicables solo
a COMCEL, esto es, se obtendria en principio la misma finalidad propuesta en
la actuacién administrativa 3139 de 2011, esto es, aplicacion inmediata de
cargos asimétricos, vuinerando el régimen juridico de la recusacién, previsto en
el articulo 30 del CCA y en el articulo 150 del C.P.C.

La finalidad de la recusacién en el procedimiento administrativo es clara:
impedir que el funcionario recusado pueda decidir el asunto en cuestidon hasta
tanto se establezca si el consejo o concepto emitido lo compromete o parcializa
para decidir de fondo. Tenemos entonces, que el objetivo de la recusacion es
que el funcionario recusado, al cual se le acusa de estar parcializado, que ha
tomado partido por una posiciéon fuera de la actuacidén, imponga su criterio
preconcebido y lo presente como una decision administrativa imparcial y
equilibrada.

Si el instituto de |a recusacion tiene como propodsito impedir que un funcionario
tome una decision de fondo en un tema puntual, como lo es |la posibilidad de
establecer cargos de accesos diferenciados en el mercado "Voz Saliente
Mévil", es apenas obvio que el doctor Carlos Andrés Rebelldn no puede
desconocer el alcance y los contornos de la institucién juridica examinada,




iniciando una actuacién administrativa distinta para tomar una determinacion
que sustancialmente es la misma decisién que motivo la recusacion.

De expedirse la resolucion proyectada, el doctor Rebellon estaria vulnerando
el régimen juridico aplicable al tramite de los impedimentos y recusaciones,
teniendo en cuenta gue la recusacién presentada por COMCEL no tendria el
efecto perseguido por las normas juridicas que la consagran: evitar a toda
costa que el funcionario recusado pueda decidir de fondo el asunto puesto a su
consideracion hasta tanto el superior jerarquico o la procuraduria se pronuncien
sobre su procedencia.

Ademas, es pertinente tener presente que en el evento en que se expida el
proyecto de resolucion sin gque se haya decido la recusacion del doctor
Rebellén, y teniendo en cuenta su impedimento para implementar los cargos de
acceso diferenciados, el acto administrativo adoleceria de nulidad toda vez que
habria sido expedido con la participacidon de un funcionario incompetente, de
acuerdo con el articulo 84 del CCA.

No sobra, de otra parte, advertir que la actuacién que ha iniciado la Comision
para expedir, eventualmente, el proyecto de resolucién contra la cual se dirigen
estos comentarios, compromete la responsabilidad disciplinaria, vy
eventuaimente la responsabilidad penal, de los sefiores comisionados.

Se reitera, que para cualquier persona conocedora del mercado de las
comunicaciones y, en particular, del mercado de la telefonia movil, resulta
evidente que las consideraciones del proyecto de resolucion y de su
documento de soporte, asi como la regulacién propuesta, -reduccidén acelerada
y asimétrica de los cargos de acceso para Comcel coinciden sustancialmente
con las que aparecen en la resolucién 3139 del 2011 como actuacion
administrativa particular contra Comce!.

Es valido anotar que, en las revisiones adelantadas por el CRC, aun desde el
afio 2008, la Comisién no ha contemplado en ninguna de sus documentos el
hecho de que en varios departamentos Comcel no tiene la mayor participacion
en el mercado.

De otra parte, se resalta que en la Agenda Regulatoria 2012 publicada por la
CRC, no s6lo no se encuentra incorporado un proyecto regulatorio de caracter
general para hacer nuevamente una modificacion sobre cargos de acceso. Se
encuentra por el contrario, un proyecto regulatorio de caracter particular,
iniciado mediante la Resolucion 3139 de 2011, respecto del operador a guien
dicha Comision ha declarado como dominante en el mercado de voz saliente
movil, indicando que su objetivo es aplicarle medidas regulatorias particulares,
por lo que no se encuentra coherente la decisiéon de la CRC para expedir una
Resoluciéon que en Ultimas incorpora los mismos efectos, por lo menocs
parcialmente, de la actuacién particular.




1.4. EL PROYECTO REGULATORIO IMPLICA CAMBIOS TARIFARIOS

De la revision del proyecto regulatorio que nos ocupa se desprende sin mayor
esfuerzo un cambio tarifaric para los usuarios, en la medida en que los cargos
de acceso hacen parte de las tarifas off net, que actualmente estan reguladas
para Comcel.

En tal sentido, el procedimiento de publicidad para la expedicion de la
regulacion, no seria el previsto en el articulo 9 del decreto 2696 de 2004, sino
el previsto en el articulo 11 de la misma norma.

El Decreto 2696 de 2004 fue expedido con el objeto de definir las reglas
minimas para garantizar la divulgacion y la participacion en las actuaciones de
las Comisiones de Regulacion, en ejercicio de la potestad reglamentaria a
cargo del Presidente de la Repubiica de que trata el numeral 11 del articulo 189
de la Carta Politica y, ademas, como instrumento de democratizacion de la
administracion publica en los términos del articulo 32 de la Ley 489 de 1998,

El articulo 9 del citado Decreto prevé que tas Comisiones haran pulblico en su
pagina Web, con antelaciéon no inferior a treinta (30) dias a la fecha de su
expedicién, todos los proyectos de resoluciones de caracter general que
pretendan adoptar, excepto los relativos a férmulas tarifarias, en cuyo caso se
seguird el procedimiento previsto en los articulos 124 a 127 de la Ley 142 de
1984, reglamentado en el articulo 11 de tal Decreto.

El articulo 15 del Decreto en mencidn sefiala que las disposiciones contenidas
en su articulo 11 aplicaran a los procesos tarifarios que se inicien con
posterioridad al 1° de enero de 2005.

La Ley 1341 de 2009, si bien modificé la denominacién de la Comision de
Regulacion de Telecomunicaciones en Comision de Regulacion de
Comunicaciones y ademas excluyé al sector de TIC y sus autoridades
administrativas de la aplicacion de las normas de los servicios pulblicos
domiciliarios, no desnaturalizé el caracter de comisién reguladora de servicios
publicos de tal Entidad, bajo la estructura de la administracion publica.

Al establecer el Decreto 2696 citado las reglas minimas para garantizar la
divulgacién y la participaciéon en las actuaciones de las Comisiones de
Regulacion, como manifestacion de democratizacion de la administracion
publica, es claro que tales disposiciones siguen siendo igualmente aplicables a
la CRC en su condicién de comision reguladora de servicios publicos.

En ese sentido, todos los procesos de regulacion general que pretenda adoptar
la CRC relativos a férmulas tarifarias, deberan aplicar el procedimiento previsto
en los articulos 124 a 127 de la Ley 142 de 1994, reglamentado en el articulo
11 del Decreto 2696 citado.




Se destaca que las formulas tarifarias pueden ser utilizadas como instrumento
regulatorio indistintamente a nivel de servicios publicos domiciliarios o no
domiciliarios por una determinada comisién de regulacidon y por etlo el
procedimiento especial de discusion aplica para cualquier tipo de formula
tarifaria que pretenda adoptar una comisién de regulacién.

Asi, el establecimiento de modificacidn en las formulas tarifarias por parte de
cualquier comisiéon de regulacion debe observar el procedimiento especial
previsto en los articulos 9 y 11 del Decreto 2696 de 2004, el cual se reitera fue
expedido como manifestacion de la potestad reglamentaria del Presidente y
ademas como postulado del principio legal de democratizacién de la
administracion publica, y al cual le corresponde dar cabal e integro
cumplimiento a la CRC en su caracter de comision reguladora de servicios
publicos.

1.5. ARGUMENTOS LEGALES EN CONTRA DEL CONTENIDO DEL
PROYECTO

1.5.1. EL CONTRATO DE CONCESION Y LA IGUALDAD EN LA
COMPETENCIA.

Los Contratos de concesion 004, 005 y 006 de 1994, suscritos por COMCEL y
el Ministerio de Comunicaciones, que tienen por objeto “la prestacion por
cuenta y riesgo del CONCESIONARIO del servicio de telefonia celular en
Colombia, mediante contrato de concesién, como servicio publico de
telecomunicaciones, no domiciliario, de &mbito y cubrimiento nacional, que
proporciona en si mismo capacidad completa para la comunicacion telefénica
entre usuarios moviles y a través de la interconexién con la red telefénica
publica conmutada (RTPC), entre aquellos y los usuarios fijos, haciendo uso de
una red de telefonia mévil celular...” . ni ninguna de las prorrogas a los
contratos de concesién mencionados, contiene clausula aiguna que limite la
participacion que COMCEL puede llegar a tener en Telefonia Movil Celular
{TMC) mercado “Voz Saliente Movil’, ni tampoco porcentajes de concentracion
a partir de los cuales se le pueda obligar —via medidas regulatorias- a perder
mercado a costa de beneficiar a sus competidores.

Dicho de otra forma, no hay ninguna cldusula estipulada en el contrato de
concesion 004, 005 y 006 de 1994, ni de sus prorrogas, que impida a COMCEL
alcanzar una participacién alta en el mercado, y mucho menos una prohibicion
de adquirir posicion de domino en el mercado “Voz Saliente Mévil.

Por lo anterior, es contrario a derecho que la CRC en el proyecto de resolucion
sugiera {(desconociendo lo pactado en los contratos suscritos) un porcentaje de
concentracion de trafico del 42%, a partir del cual COMCEL percibira menos
ingresos por concepto de cargos de acceso, medida que pretende afectar la
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est!'uctura de costos de COMCEL para forzar el alza de su tarifa minorista,
obligando a COMCEL a perder mercado y a tener que trasladarlo a los
competidores beneficiados con la medida en comento.

En la medida en que la resolucion que se proyecta afecta en forma negativa el
equiliorio econdmico del contrato de concesion, la Nacion estard obligada a
restablecer ese equilibrio. Y ello serd mds evidente en la medida en que se
pueda establecer que el propésito real de la regulacidn era incidir en la
economia de COMCEL, y que se pretermitieron reglas legales y procedimientos
administrativos necesarios para producir esta reguiacion.

Segun se lee en la Resolucién 1763 de 2007, el proyecto de regulacién sobre
‘cargos de acceso” estuvo en estudio desde el afio 2004, en la agenda
regulatoria. El proyecto sobre cargos de acceso asimétrico, como pretendido
“acto general”, no aparece en la agenda regulatoria de la Comisién.

Por mandato constitucional y legal, las regulaciones de ia Comisién deben
respetar l0s principios de igualdad y de no discriminacién. Cualquier excepcion
a esos principios debe interpretarse en forma restrictiva. De modo que cuando
el numeral 2 del articulo 22 de la Ley 1341 faculta a la Comisidn para “proponer
reglas de comportamiento diferenciales segin la posicion de los proveedores”,
no puede referirse sino al comportamiento “de los proveedores”, esto es, a
actos de los proveedores que no suponen, para poderse cumplir, un efecto
inmediato sobre los usuarios, salvo que este efecto sea neutro para los
usuarios. No autoriza esa norma a tratar en forma discriminatoria a los
proveedores, cuando el impacto necesario de la regulacién recae en forma
discriminatoria sobre sus usuarios.

Un principio fundamental en la Ley 1341 del 2009, es el de libre acceso,
eficiente, sin discriminacion, en igualdad de oportunidades, de las personas a
los servicios de telecomunicaciones. Asi se observa, en particular, en el inciso
segundo del articulo 2 de la Ley 1341 y en el articulo 53, numeral 11; la norma
propuesta afecta en forma discriminatoria a los usuarios de COMCEL, y en este
sentido es ilegal.

De la misma manera, en 1a Ley 1341 se observa el derecho de los usuarios a
mantenerse en un plan determinado de precios, y conservar las tarifas
acordadas, si eso le ha sido ofrecido en el contrato (Articulo 53, numerales 1, 2,
4,5, 11 y Paragrafo). El proyecto de resolucion incidiria, necesariamente, en
los precios y tarifas que pagan los usuarios en relacion con los servicios que
reciben actualmente de COMCEL y de otros proveedores. También por este
motivo la resolucién propuesta seria ilegal.

1.5.2. MANDATO CONSTITUCIONAL DE LA LIBRE COMPETENCIA.

La jurisprudencia constitucional ha reconocido ampliamente las garantias a la
libre competencia y a la libertad econémica. Al respecto, resulta ilustrativo citar




la sentencia C-186 de 2011, decisién judicial en la se examind la
constitucionalidad de la ley 1341 de 2009. Dicha sentencia en el aparte que
aqui interesa expreso:

"Sobre las libertades econémicas baste recordar aqui que la
jurisprudencia constitucional ha sefialado que (i) se encuentran
reconocidas y garantizadas por la Constitucion, dentro de los limites del
bien comiin y del interés social®; (ii) la libertad econémica comprende
los conceptos de libertad de empresa y libertad de competencia®?¥; (iii) la
libertad econdmica es expresion de valores de razonabilidad y eficiencia
en la gestibn econtmica para la produccion de bienes y servicios y
permite el aprovechamiento de fa capacidad creadora de los individuos y
de la iniciativa privada®”; (iv) fa competencia se presenta cuando un
conjunto de empresarios (personas nalurales o juridicas), en un marco
normativo, de igualdad de condiciones, ponen sus esfuerzos o recursos
en la conquista de un determinado mercado de bienes y servicios ¥ (v)
fa libre competencia, desde ef punto de vista subjelivo, se consagra como
derecho individual que entrafia tanto facultades como obligaciones®?¥: (vi)
las libertades econémicas no son derechos fundamentales®™™: y (vii) el
juez constitucional apfica un test debil de proporcionalidad para efectos de
determinar la conformidad de una intervencion del legislador en las
libertades econémicas'P".

La libre competencia y la libertad econémica son derechos individuales que
ostentan las empresas en Colombia, y que en materia de servicios publicos
s6lo pueden ser restringidos en las circunstancias que enseguida se explican.

1.5.3. LIMITES A LA REGULACION DE SERVICIOS PUBLICOS.

De acuerdo con la jurisprudencia constitucional' no le estd permitido a un
érgano regulador restringir o sacrificar el derecho individual de una empresa de
servicios plblicos a la libertad econémica, si con ello se expiden (i) medidas no
autorizadas por la Constitucién y la ley, y (i) se imponen reglas regulatorias
que vulneran los criterios de razonabilidad y proporcionalidad o que hagan mas
gravoso, oneroso y dificil el acceso de los usuarios a un servicio publico por
afectar el precio, la calidad o la cantidad del servicio proveido.

"' Ver las siguientes decisiones judiciales: Sentencia C-1162 de 2000, expediente D-2863, sentencia C-815
de 2001 expediente D-3367, Sentencia C-1212 de 2001, expediente D-3543.
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Por ello, el legislador, acertadamente, establecié en el numeral 1 del articulo 22
de la ley 1341 de 2009, consagratorio de las funciones de la CRC lo siguiente:
“1. Establecer el régimen de regulacion que maximice el bienestar social de los
usuarios.” Con la norma citada el legislador elevé a rango legal uno de los
limites que la jurisprudencia le habia impuesto a las comisiones reguladoras de
servicios publicos. Por tanto, actualmente nuestro ordenamiento juridico —
constitucionai y legal- le prohibe a ta CRC expedir medidas regulatorias gue
tornen mas gravosas y dificiles las condiciones de los usuarios de 10s servicios
publicos, maxime si con su imposicién se actua por fuera del principio de
legalidad y ademas se violenta el criterio de proporcionalidad.

Lo anterior no es una interpretacion aislada de una disposicién de la Ley 1341
de 2009. Si se examina el numeral 4 del articulo 2 de esa ley, uno de los
principios que rige la actuacién del Estado en materia de Tecnologias de la
Informacion y las Comunicaciones es la proteccion de los derechos de los
usuarios, principio rector que se traduce en que ‘los proveedores y/o
operadores directos deberdn prestar sus servicios a precios de mercado y
utilidad razonable, en los niveles de calidad establecidos en los titulos
habilitantes o, en su defecto, dentro de los rangos que certifiquen las
entidades competentes e idoneas en la materia y con informacién clara,
transparente, necesaria, veraz y anterior, simultanea y de todas maneras
oportuna para que los usuarios tomen sus decisiones”. Y el numeral 1 del
articulo 4 de la Ley 1341 de 2009 establece lo siguiente: “1. Proteger los
derechos de los usuarios, velando por la calidad, eficiencia y adecuada
provision de los servicios”.

Por tanto, cualquier medida regulatoria que expida la CRC debe respetar los
criterios de razonabilidad y proporcionalidad, esto es, (i) la medida debe ser
conducente a la finalidad perseguida por el érgano regulador y (i} la cantidad
de personas beneficiadas debe ser superior al numero de afectados. De igual
forma, la regulacion no puede hacer mas gravosa y dificil la situacion de los
usuarios, ya sea porque disminuya la cantidad y calidad del servicio ©
aumenten los precios del producto. Como explicaremos en el numeral 3.5. de
este documento, el proyecto de resolucidon de cargos asimétricos transgrede los
criterios de razonabilidad y proporcionalidad, al tiempo que desmejora la
situacién de los usuarios del servicio cuya funcion principal de la CRC es velar
por su proteccién.

1.5.4 LA POSICION DE DOMINIO ES LEGAL. COMCEL NO HA ABUSADO
DE SU POSICION.
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El articulo 333" de la Constitucién Politica no prohibe que una persona o
empresa ejerza una posicidbn de dominio en la actividad econdmica que
desempefie en el mercado nacional. El constituyente lo que quiso — y lo dijo asi
de manera clara y expresa -, fue evitar que quien ostente esa posicién de
privilegio, no abuse de su poder, aprovechandose indebidamente del mismo
para modificar el precio, la cantidad o la calidad de lo producido, con
independencia de las actuaciones de sus competidores.

Aun cuando el articulo 333 de la Constitucidn no admite equivocos en su
interpretacion, es Util desentraniar el espiritu del constituyenie de 1991. En el
seno de la Asamblea Constituyente se debatid el alcance de ese articulo de ia
Constitucién, sobre el que se dijo:

“Se ha querido evitar que un ente econémico, valido de su poder,
pueda sustraerse a una competencia efectiva en una parte importante
del mercado, afectando no sélo la libertad econémica sino los intereses
de los consumidores” (negrillas fuera de texto).™

De lo debatido por la Asamblea Constituyente se puede concluir gue la
obligacion del Estado es la de evitar que una empresa o persona,
aprovechando su posicién de dominio (fortaleza o primacia) en un mercado
afecte intencionalmente no sélo los intereses de sus competidores sino también
adelante acciones tendientes a desmejorar las condiciones de los usuarios o
consumidores. Sin embargo, de lo discutido en el seno de la Asamblea
Constituyente se desprende también que el poder de dominio de una empresa,
que es resultado de los esfuerzos o recursos desplegados en la conquista de
un mercado determinado de bienes o servicios, en ejercicio de la competencia
con otros empresarios cobijados por el mismo marco normativo y en igualdad
de condiciones, es un poder legitimo desde el punto de vista constitucional y
legal (que incluso puede beneficiar a los usuarios por la presencia de
economias de escala), y por ello esta amparado y protegido por nuestro
ordenamiento juridico.

Es decir, la posicién dominante adquirida licitamente en ejercicio de la libre
competencia, ha de respetarse y no puede reprocharse ni atacarse por el solo
hecho de existir. Lo contrario serfa proscribir y desincentivar las buenas
practicas comerciales y de mercadeo, la eficiencia de las empresas, la
reduccion de costos en la produccidén de bienes o servicios, y la disminucion de
los precios, que beneficia directamente a los consumidores. En ese sentido, no
sobra recalcar que lo que la Asamblea Constituyente quiso evitar, y asi lo dijo,
que por cuenta del abusc de una posicibn dominante no exista una
‘competencia efectiva”.

12 E) articulo 333 de la Constitucion Politica dice asf en el aparte que interesa: "..£f Estado, por mandato
de 13 ley, impedird que se obstruya o se restrina 1a fibertad econdmica y evitard o controlard
cualquier abuso que personas o empresas hagan de su posicion dominante en el mercado
nacional...”,

1* Gaceta Constitucional No. 80, mayo 23 de 1991.
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La Ley 1341 de 2009™ que reglamenta las actuaciones de la CRC en materia
de intervencion en materia de telecomunicaciones, contempla la funcion de
evitar el abuso de posicion dominante (cifiéndose al articulo 333 de la
Constitucion) o la de prevenir conductas restrictivas de la competencia, pero
ninguna consagra una prohibicién expresa que impida a un agente o proveedor
alcanzar un porcentaje alto de participacion en el mercado, ni tampoco
establecen un limite maximo de concentracion que no se pueda sobrepasar, a
partir del cual el regulador esté obligado a tomar medidas para contrarrestar y
disminuir la penetraciéon del mercado que haya logrado el proveedor con
posicidbn dominante.

Por 1o anterior, es incomprensible que en el proyecto de resolucion se fije un
porcentaje de nivel de trafico (42%) que solo es superado por COMCEL, a
partir del cual ese operador percibird menos ingresos por concepto de cargos
de acceso, (Calculo que sugerimos revisar por parte de la CRC, dado que a la
uz de los valores del documento soporte la férmula arroja un valor diferente
igual a 38.88%, Tampoco se publica en el documento el sustentc matemético
del porqué se toma como valor del parametro exégeno de barreras relevantes
para la entrada al mercado colombiano el valor 2, ni porque se menciona que
dicho parédmetro toma valores Unicamente entre 0 y 2, cuando en el paper
(Assessing Market Dominance) que toma como base la CRC para determinar el
umbral, es posible utilizar valores superiores a 2). Esa posicion busca afectar
su estructura de costos y forzar un incremento en las tarifas que le ofrece a sus
usuarios, con el fin de disminuir ostensiblemente la participacién mayoritaria
que actualmente tiene en el mercado "Voz Saliente Movil’. Semejante
pretension de la CRC no encuentra sustento constitucional en el articulo 333
del texto superior, ni tampoco fundamento legal en la Ley 1341 de 2009,
teniendo en cuenta que la posicidn dominante no esta proscrita, y que la tarea
de la CRC debe restringirse a prevenir su abuso.

Ademas, es importante sefatar que la CRC no tiene la competencia para
decidir -en un acto administrativo- cual ha de ser el porcentaje maximo de
concentracion de trafico permitido, a partir del cual el operador que lo supere
debera percibir menos ingresos por cargo de acceso, teniendo que pagarle a
sus competidores una cifra muy superior por ese concepto. ¢ De donde infiere
la CRC por si y ante si, que el 42% es el porcentaje de trafico maximo bajo el
cual se mantendran los cargos de acceso simeétricos, y que en &l evento de que
un operador o sobrepase, como en efecto lo hace COMCEL, se tendran que
aplicar cargos diferenciados? Dicha competencia no se desprende del articulo
22 de la Ley 1341 de 2009 que consagra las funciones de la CRC, lo cual lieva
a concluir que el proyecto de resolucidon es contrario al articulo 121 de la
Constitucion, que reza asi: “Ninguna autoridad del Estado podra efercer
funciones distintas de las que le atribuyen la Constitucion y la ley".

1* Ver las siguientes disposiciones de fa ley 1341 de 2009: numeral 5 del articule 4, articulo 19 y el
numetral 2 del articulo 22.
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1.5.5 SE REQUIERE UN ESTUDIO PREVIO DE MERCADO EN LOS
TERMINOS ESTABLECIDOS POR LA LEY.

Es importante recalcar que la CRC quiere imponer los cargos asimétricos sin
haber adelantado un estudio riguroso sobre la afectacién que la medida
mencionada tendria sobre el usuario. El documento soporte del proyecto de
Resolucién denominado “Revision de cargos de acceso para redes méviles”,
identifica la medida propuesta como idénea para incidir en la formacién de
precios en los segmentos minoristas de los mercados de telecomunicaciones, y
asi aumentar la competencia entre operadores, pero pierde de vista que los
cargos de acceso asimétricos en el sector mayorista seguramente aumentaran
los precios en el sector minorista, recortando el bienestar social y el beneficio
de los consumidores de COMCEL, que son la gran mayoria en el mercado “Voz
saliente mévil”.

Seria bueno que los estudios acuciosos que se han hecho se ocuparan no solo
de los efectos que los cargos de acceso asimétricos tienen para los operadores
del mercado, sino de las consecuencias nocivas que esa medida generaria
para la mayoria de usuarios y consumidores del servicio, pues vemos que la
CRC ha olvidado al consumidor, aspecto que esperamos la SIC exija en una
revisién cuidadosa.

Las experiencias internacionales, si bien muestran cargos asimétricos para
diferentes operadores, no se precisa cuales fueron los criterios regulatorios que
dieron lugar a dicha asimetria, y por otro lado y atin mas importante, muestran
que a 2013 (2016 para telefénica segun el documento) se igualan todos los
operadores, lo que no sucede con este proyecto que fija la asimetria de manera
casi permanente sin ningun horizonte visible en el mediano y largo plazo de
aplicacién como si se planteaba en la particutar 3139.

De ofra parte, las referencias internacionales realizadas en el documento
soporte, nc coinciden con la realidad presentada por la Comision, tal y como se
consigna a continuacion:

Brasil:

Segulin lo establecido en el documento soporte del proyecto regulatorio la
CRC" para el caso de Brasil, refieren como la Base de Costos, los planeados
de conformidad con costos historicos y modelo top-down. Sin embargo
quisiéramos hacer la precisién ya que todo es basado en costos historicos, y
los operadores hacen un modelo top-down. Actualmente Anatel se encuentra
trabajando en la elaboracién de un modelo bottom-up basado en una empresa
ideal/eficiente. Una vez concluido este modelo, Anatel implementara algun

' pagina 7 del documento
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glide path con la finalidad de que los cargos de terminacion se aproximen a la
empresa ideal.

Chile:

Respecto de lo afirmado en el documento de la CRC'® para el caso de Chile,
resulta necesario hacer las siguientes aclaraciones. El decreto de las tarifas
emitido por el érgano regulador Subtel es de fecha 23 de enero de 2009 y no
como se menciona en la tabla, de 1998.

El valor de la tasa actual de terminacién moévil es de 13 US$ centavos mas
impuesto, por lo tanto, es incorrecto el valor que se expresa de 10,9 US$S
centavos mas impuesto.

En cuanto al estandar de costos, en el documento de la CRC se menciona que
es el LRIC; sin embargo conviene aclarar que el estandar de costos es LRAC
(costos medios de largo plazo), pues si bien se habla de LRIC, ia ley en chile
obliga el autofinanciamiento de los costos medios, luego las tarifas
incrementales se ajustan a las medias.

Argentina:

En relacion con el Analisis elaborado por la CRC para el caso de los cargos de
acceso que se establecen a través de fijacion libre; es decir a traves de una
negociacion entre operadores; resulta necesario aclarar que el haber incluido al
sistema Argentino dentro de esta clasificacion resulta incorrecto ya que la
terminacion en la red mévil de destino (TLRD) en dicho pais esta regulada bajo
el esquema “CPP” (llamadas fijo-movil), imponiendo al operador local de
origen (telefonia local fija) obligacién de facturar y cobrar el cargo movil.

La Secretaria de Comunicaciones (SC) (Autoridad regulatoria de las
comunicaciones) establece valores referenciales que actlan como price-cap
(distinguiendo entre Hora Pico y Hora No Pico); la regla es que ese precio ©
valor tope es el histdricamente aplicado por cada uno de los operadores.

Esta mecanica admite tres aclaraciones:

o llamadas de origen internacional, donde el “precio de terminacién en
redes moviles” (US$ 0.18) esté estipulado por las autoridades;

e comunicaciones cursadas entre operadores moviles (origen M -
destino M), los prestadores libremente han definido el esquema sin
superar los valores aplicados en modalidad "CPP". Los precios

"% Tabla 2, pdgina 6 del documento
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vigentes son simétricos, excepto con un operador de trunking digital
que, para terminacion en su red, cobra un precio superior.

+ telefonia plblica que no paga por terminacion en redes moéviles

De lo anterior se desprende, que la afirmacion hecha en el documento soporte
de la CRC'" respecto de las tasas actuales de terminacién mévil en Argentina;
es incorrecta. Asi pues, a continuacion, nos permitimos presentar las tasas
actuales:

usD AR$
) . HP USD 0,075 | § 0,335
Origen Fiio | ynp USD 0,049 | 0 2
Origen Internacional USD 0,180 | g 0,805
A cobrar (todos) USD 0,055 | 0,2457
Origen A pagar (Personal y|USD 0,055
Movil Movistar) $ 0,2457
A pagar (Nextel) USD 0,068 |5 90,3047
Tipo de
cambio $4,474

(Tipo de cambio utilizado para cierres contables)

Nota: los valores definidos por la SC son en moneda ARG salvo el caso de
CPP Internacional

De igual forma, resulta incorrecto lo expuesto por la CRC en su analisis del
caso argentino, respecto del Estandar de Costos.

La resolucién 623/2002 SC establecié una metodologia para la determinacion
del valor referencia TLRD (“CPP). El esquema vigente (aunque aplicado hasta
el momento una sola vez) impone a todos los prestadores la obligacidén de
presentar mensualmente una declaracion jurada refrendada por Auditor
externo, que contiene ingresos devengados y minutos cursados por periodos;
esta informacion conjugando con la provista por todos ios actores permite
definir el valor de TLRD; no obstante a la fecha se aplico una dnica vez. El
objetivo del modelo vigente, es procurar transferir el efecto competencia en el
‘precio saliente” al “precio entrante”.

En lo relativo a la Base de Costos, también es necesario aclarar que conforme
se describié en la mecanica vigente, el precio TLRD esta definido en base a la
metodologia que contempla “precios salientes” aplicado por los operadores, no
costos. Por lo tanto, |a informacién vertida en la tabla 4 del documento emitido
por la CRC era incorrecta.

"7 $e menciona que son “No reguladas y No publicas™
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Respecto de los comentarios que hace la CRC frente a Telcel tenemos lo
siguiente:

Con e! objeto de justificar ia regulacién asimétrica de tarifas de interconexién,
consistente en diferenciar cargos de acceso maximo por uso y capacidad a
redes moéviles, la CRC realiza un anaiisis internacional de remuneracién de
cargos de acceso a redes moviles, dentro del cual dedica una seccion a la
situacion de Telcel en México.

La CRC afirma correctamente gque la Comisién Federal de Competencia
(“Cofeco”) aceptdé una serie de compromisos propuestos por Telcel con la
finalidad de cerrar el expediente relativo a la multa que dicha autoridad en
materia de competencia impuso a la empresa. Es importante aclarar que dichos
compromisos fueron propuestos por Telcel y aceptados por la autoridad bajo el
beneficio contenido en la Ley Federal de Competencia'®, sin que lo anterior
implique aceptacién de alguna practica monopdlica cometida, ni
responsabilidad que dicha comisién pudiera implicar.

El primero de dichos compromisos consiste en hacer extensivas las siguientes
tarifas de terminacion movil hasta el 2014 a todos los concesionarios del
servicio local fijo y/o mévil, asi como del servicio de larga distancia, de manera
no discriminatoria, simétrica y reciproca:

.. 2011 $0.3912
20137 503308
a 2014 $0.3094 |

Por otra parte, como segundo compromiso, Telcel se obligd a mantener vigente
una oferta publica de interconexion, incluyendo las tarifas de interconexién para
la terminacion en su red local mévil, antes sefialadas.

Asi, efectivamente, Telcel se comprometié a reducir progresivamente las tarifas
de interconexion gque cobra a terceros concesionarios para la terminacién de
llamadas en su red local mévil y a mantener una oferta publica para hacerlas
extensivas, a manera de que cualquier concesionario se encuentre en
posibilidad de suscribir un convenio de interconexion con Telcel que incluya
dichas tarifas y el resto de condiciones del servicio prestado a los demas
operadores con quien ya tiene un convenio en vigor.

Sin embargo, el enfoque que la CRC da al analisis anterior se encuentra
desviado de la realidad, al afirmar que "De esta manera, se asegura que fas
condiciones de interconexién mdovil no serdn un obstaculo para la entrada de
nuevos operadores a los mercados de telefonia o para la competencia vigorosa
en estos. Esta medida apunta a que se equifibren las condiciones entre Telcel y

'E Articulo 33 bis 2.
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sus competidores y se asegura que el tamafio de la red de Telcel no se utilizara
indebidamente para desplazar a la competencia.”'® Pareciera que el regulador
asume que las tarifas de interconexion seran Unicamente cobradas por Telcel
al resto de los concesionarios, para intentar dar sustento a la propuesta motivo
de nuestro analisis.

Al respecto, Telcel manifiesta lo siguiente:

En primer lugar, como la misma CRC reconoce en el documento analizado®,
en México las tarifas de interconexion se definen sobre una base comercial. La
Ley Federal de Telecomunicaciones faculta a los concesionarios para celebrar
convenios de interconexion que, entre otras condiciones, deberan de contener
las tarifas de interconexion correspondientes. Esta misma Ley, establece como
principio obligatorio para la celebracién de tales convenios el de reciprocidad.
Siendo asi, no sélo Telcel cobrara las referidas tarifas de interconexién para la
terminacién en su red movil, sino que estara en posibilidad de exigir que se le
cobren los mismos cargos por la prestacién de un servicio similar. De la misma
manera, cualguier concesionario con que Telcel celebre un convenio de
interconexién tendra la obligacién de hacer extensivas dichas tarifas a un tercer
operador que asi se lo solicite.

Ahora bien, en caso de que los concesionarios no pudieran llegar a acordar las
condiciones propias del servicio de interconexion, haciendo uso de la libertad
contractual que la legislacion les otorga, la Ley Federal de Telecomunicaciones
prevé la posibilidad de acudir ante la Comisién Federal de Telecomunicaciones

. (“Cofetel”) para que resuelva tales condiciones.

Precisamente, a través de dicho procedimiento administrativo, fue que la
Cofetel determiné una tarifa de interconexion de $0.3912 no sélo a Telcel, sino
a todos los operadores moviles de México, puesto que todos ellos fueron parte
en diversos desacuerdos de interconexién:

- Telefénica’ lusacell Nextel - - Teleet
P/161111/407, PEXT/020511/45,-  P/EXT/020511/45, P/160311/68,
P/280911/350 P/EXT/270511/57, P/EXT/270511 ~ P/EXT/020511/43,
- T POos1nes, /56 P/EXT/020511/44,
BIOAMY P/060711/256, 2 P/010611/163,
P/0B0711/261  pypgo741/250, P/EXT/270511  Pros0711/258,
L P/060711/262, /55 P/0B0711/280,
P/O60711/257 PIEXT2110111112,  PrexTio20511/43.  PIEXT/040841/66,
. P/161111/408. PIO10611/161. ! P/310811/331.
P/150611/198
P/EXT/27051
1/66.
P/EXT/27051
1/55.

'* Pigina 9 del documento,

2 pagina 7 del documento,

. 2! La existencia de estas resoluciones pueden ser consultadas en la pagina de internet de la Comisién Federal de
Telecomunicaciones http://www.cft. gob.mx/
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$0.3912 $0.3912 $0.3912 $0.3912

Entonces la tarifa de interconexion correspondiente al afio 2011, esto es la de
$0.3912, a partir de la cual Telcel realizé una reduccion gradual por afio hasta
el 2014 para proponer el compromiso aceptado por Cofeco, fue determinada
por la autoridad en la materia, la Cofetel, a todos los operadores moviies del
pais.

Resulta pertinente decir que la referida tarifa determinada por Cofetel para el
afo 2011 y las reducciones anuales comentadas, fueron incluidas en diversos
convenios suscritos por Telcel y los siguientes operadores (fijos y moviles)
desde finales del 2011, con el animo de disminuir la litigiosidad del sector:

« TELEFONOS DE MEXICO, S.AB. DEC.V.

» TELEFONOS DEL NOROESTE, S.A. DE C.V.

+ OPERADORA DE COMUNICACIONES, S.A DE C.V. (GRUPO
NEXTEL)

« MEGACABLE, S.A. DEC.V.

¢ MARCATEL COM, SA. DE C.V

o TALKTEL, S.A.DEC.V,

« LOGICA INDUSTRIAL, S.A. DE C.V.

e G TEL COMUNICACION, S.A. DE C.V.

¢ CORPORACION DE TELECOMUNICACIONES REGIONALES, S.A. DE
C.V.

¢ CABLEVISION RED, S.A. DE C.V.

e ALESTRA, S.DER.L DEC.V.

+ TELECOMUNICACIONES BRIHMCA, S.A. DE C.V.

Conforme a lo anterior, de ninguna manera, podria llegar a determinarse que
las autoridades regulatorias en México han dado algun paso hacia una
regulacion asimétrica en materia de tarifas de interconexion. La misma
legislacién en la materia contempla un (nico casoc para estar en posibilidad de
establecer obligaciones especificas relacionadas con tarifas (de cualquier tipo),
consistente en una declaracién previa de dominancia en el mercado relevante
de que se trate. A la fecha, no existe alguna resolucién firme de este tipo.

Preocupa que un organismo regulador que debe soportar sus afirmaciones en
argumentacion seria, verificada y comprobada, manipule la informacion de un
mercado que desconoce y donde imperan condiciones diferentes a Colombia,
para justificar una regulacion no solamente ilegal sino desproporcionada.

1.6. LA MEDIDA PEVISTA EN EL PROYECTO TIENE APLICACION
INDETERMINADA EN EL TIEMPO - RESULTA DESPROPORCIONADA




La mediad ex ante propuesta por la CRC resulta no solo ilegal, por la razones
expuestas, sino que ademas es desproporcionada, como quiera que contempla
la aplicacién directa y permanente de Cargos de Acceso Asimétricos, basada
en participacion de trafico en un periodo de tiempo indeterminado, planteando
un modelo para Comcel, ain mas gravoso que el previsto en la actuacion
administrativa particular iniciada mediante la resolucién 3139 de 2011.

Llama la atencion, que la medida propuesta por la CRC en la resolucion 3139
cuenta con un horizonte de tiempo al 2015 y corresponde a la aplicacion de
cargos de acceso asimétricos con una senda de reduccion que igualaba tarifas
durante el ultimo afio (2015), sin que la medida fuera compartida de ninguna
manera por COMCEL S A., ésta estaba planteada bajo unos supuestos menos
gravosos que los que se plantean en el proyecto que nos ocupa.

Se estan presentando cambios en los objetivos y las metodologias regulatorias,
gue mediante resoluciones como la 3136 buscaban sendas simétricas de
reduccién hasta llegar a cargos iguales reconociendo estas diferencias
basadas en una supuesta “posicidon de dominio”, y que ahora plantean la
completa aplicacion de cargos asimeétricos en forma indefinida, contrario a
todos los postulados regulatorios internacionales.

Lo constantes cambios en los Cargos de Acceso a Redes moviles generan un
ambiente de inestabilidad regulatoria, que afecta no solo el mercado minorista
de lamadas sino otros mercados como de LDI y el de Fijo Movil. Tal como se
encuentra redactado el proyecto resolucion actual, se genera un mayor impacto
sobre los ingresos al cobijar el pago de cargos de acceso de LDI hacia la red
de Comcel, y de manera impilicita a tarifa de fijo a movil.

1.7. LOS CARGOS ASIMETRICOS PROMUEVEN LA INEFICIENCIA,
TERMINAN PREMIANDO ERRORES ESTRATEGICOS DE OPERADORES Y
DISMINUYEN EL BIENESTAR DE LOS CONSUMIDORES

La medida de cargos de acceso asimétricos disminuye la eficiencia econdmica,
en la medida en que se premia con un esquema a todas luces favorable a
operadores que por decisiones estratégicas erradas perdieron participacion de
mercado en el pasado {(menores costos por terminar llamadas en COMCEL e
ingresos superiores por ingresos recibidos por terminacion de llamadas en su
propia red provenientes de COMCEL).

La CRC reconocidé este argumento en diferentes documentos. Planteé la
Comision en febrero de 2011que;




“(...) se identifican una serie de obstaculos en la implementacién de la
medida [de cargos de acceso asimeétricos). En primer lugar, la
introduccién de cargos de acceso asimetricos puede promover una
relativa ineficiencia de parte de los operadores competidores por
cuanto no tienen incentivos a hacer mas eficiente su_estructura de
costos.mTEI subrayado y el resaltado son nuestros).

Plantea adicionalmente la Comision en su documento del mes de diciembre de
2010 que:

“Con la adopcion de cargos asimétricos], adicionalmente, se envia una sefial
negativa al sector, ya que operadores que por una u otra razon han quedado
relegados con una menor participacion de mercado se yen “premiados” con
un diferencial de cargos de acceso, por lo cual no tienen incentives a competir
mds agresivamente por participacion de mercado". (El subravado y el
resaltado son nuestros).

De la misma manera, en el documento de diciembre de 2010 la Comisidn
rechaza el efecto competitivo real de una medida de cargos de acceso
asimétricos, pues implica transferencia de la caja de un operador a aquellos
que disfrutan de cargos mas elevados. Plantea la CRC que:

. “Por ultimo, se presupone que las bondades de la medida regulatoria estdn
orientadas a garantizar una mayor competencia de largo plazo en el mercado,
Sin embargo, como ya se expuso en el presente documento, la situacion
financiera de los operadores competidores [es tal que] existe el riesgo de que
los recursos adicionales percibidos por los operadores no se trasladen en una
buena parte hacia beneficios para los usuarios, y en cambio se retenga una
porcién para mejorar los estados financieros™ 7. (El subrayado v el resaltado
SON NUestros).

2. MARCO CONCEPTUAL DEL ANALISIS DE MERCADOS RELEVANTES,

Se debe resaltar que el marco conceptual de andlisis de los mercados
relevantes asociados con la provision de redes y servicios modviles en Colombia
esta fundamentado en los principios orientadores de las resoluciones 1763 de
2007, 2058 de 2009 Y 2354 de 2010.

En relacién con la Resolucion 1763 de 2007, es importante sefialar en primer
lugar las obligaciones que alli se plantean para todos los proveedores de redes
y servicios de telecomunicaciones en materia de cargos de acceso:

CRC, Consulta Publica, op. cit., p. 90.
CRC, Consulta Publica, op. cit., p. 90.
CRC, Consulta Publica, op. cit., p. 91.

(SR
w




“ARTICULO 1. OBLIGACIONES GENERALES. Todos los operadores de
telecomunicaciones deben cumpliv las  siguientes  obligaciones generales.
aplicables a loy cargos de acceso.

1.1 OBLIGACION DE TRATO NO DISCRIMINATORIO. Todos los operadores de
telecomunicaciones deberdn ofrecer a otro operador de telecomunicaciones
interconectado a su red o por interconectarse, los mismos cargos y_condiciones
de_originacidn, terminacion, trdnsito o transporte de llamadas v de mensajes
cortos de texto (SMS), que hayan ofrecido o acordado con sus matrices, filiales,
subsidiarias o con cualquier otro operador o que se haya otorgado a si mismo, en
condiciones no discriminatorias.

1.2 OBLIGACION DE TRANSPARENCIA DE LOS GARGOS DE ACCESO. ¢...)

1.3 OBLIGACION DE OFRECER CARGOS DE ACCESO ORIENTADOS A4
COSTOS. Tedos lvs operadores de telecomunicaciones deberdn ofrecer cargos de
acceso _que_estén orientados a_costos _eficientes v que estén suficientemente
desagregados para que el operador que solicita la interconexion no tenga que
pagar por componentes o instalaciones de la red que no se requieran para el
suministro del servicio. {...)" (Negrilla y subraya fuera de texto)

. Precisamente, en aplicaciéon de estos principios, la Comision, en su momento,
determiné fijar para el caso que concierne el presente proyecto, topes
regutatorios a los cargos de terminacién de llamadas en las redes moviles,
basados en modelos de operacion bajo costos eficientes, aplicables
indiscriminadamente a todos los proveedores que ofrecen el servicio de

terminacion de llamadas moviles.

Por su parte, la Resolucién 2058 de 2009 establece en su articulo 3 un
conjunto de principios que COMCEL considera indispensable resaltar para |a
discusion de la presente propuesta regulatoria:

ARTICULO 3. PRINCIPIOS DE LA REGULACION POR MERCADOS
RELEVANTES. En la regulacion por mercados relevantes que expida la CRT se
tendrd en cuenta que el proposito fundamental de la misma es la promocion de la
competencia, la proteccion de los derechos de los usuarios. la promocion de la
inversion, asi como la prestacion eficiente y continua de los servicios en términos
de calidad y cobertura, en_aras de mejorar el bienestar social y la calidad de
vida de los habitantes del territorio nacional. En tal sentido, las medidas deben
ser temporales y proporcionales en consideracion al nivel de competencia que se
logre alcanzar con las mismas. (Negrilla y subrava fuera de texto)

Asi mismo, el articuio 7 de la resolucién bajo estudio establece los criterios
para determinar mercados de servicios sujetos a regulacion ex ante, los cuales
son: i) analisis actual de las condiciones de competencia en el mercado, ii)
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potencial de competencia en el corto y mediano plazo, v iii} aplicacion del
derecho de la competencia.

En consecuencia, queda claro para COMCEL que cualquier medida adoptada
en el marco metodolégico de mercados relevantes debe maximizar el bienestar
social de los agentes que confluyen en este mercado, todos, incluyendo
consumidores y proveedores, sin exclusidn alguna en funcién de su
participacién de mercado.

Con base en este marco de referencia, segtn lo estipulado en el anexo 2 de la
Resolucion 2058 de 2009, se determind que el mercado de voz saliente mévil
seria considerado como un mercado relevante sujeto a regulacion ex ante. Asi
mismo, segun las resoluciones 2062 y 2152 de 2009 se constato la posicion de
dominio de COMCEL, la cual fue ratificada mediante la Resolucién 3136 de
2011, después del proceso de revision estipulado por la regulacién vigente.

Como consecuencia de la identificacion de la posicidn dominante de COMCEL,
se impusieron medidas particulares relacionadas con: i) una regulacién tarifaria
sobre el diferencial de precios on-net y off-net del operador dominante, vy ii) la
obligacién de dicho operador de poner a disposicién de los proveedores de
contenidos y aplicaciones una oferta mayorista.

Adicionalmente, el anexo 2 de la Resolucidon 2028 de 2009, ratificd el pilar
fundamental para la expedicién de {a resolucion 1763 de 2007, el cual consiste
en considerar el mercado mayorista de terminacion de llamadas mévil-movil en
todo el territoric nacional como un mercado relevante sujeto a regulacion ex
ante a partir del principio econémico tradicional de monopolio de terminacion de
red.

De esta forma, se perfilé un marco conceptual de intervencion regulatoria de
caracter asimétrico en el mercado minorista de voz saliente movil, mientras que
se produjeron intervenciones simétricas en el mercado mayorista de
terminacion relacionado, asociada con la determinacion de cargos techo de
terminacidén en redes moviles.

Conservando la misma linea conceptual, en la resolucidon 2354 de 2010, la
CRC, consideré expresamente en la parie motiva de la Resolucidn:

“Que de los analisis tanto tecricos como empiricos desarrollados, la
CRC concluyé que para guardar armonia con la vision regulatoria de
fargo plazo vigente a nivel mayorista frente a las redes moviles, debe
mantenerse ef esquema de regulacion de cargos de acceso establecidos
sobre criterios de simetria, toda vez que garantiza la eficiencia de largo
plazo en la industria, nocion consistente con lo planteado por el Grupo
de Reguladores Europeos (ERG, por sus siglas en inglés) respecto a la
idoneidad de que este esquema con visién de futuro”
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Claramente, la CRC en el proyecto regulatorio estda adoptando una posicion
contrapuesta a su conviccién de que la simetria es la politica regulatoria que
garantiza la eficiencia de largo plazo.

La CRC no ha analizado con profundidad los efectos que este cambio de
politica que conlleva a las ineficiencias y distorsiones en el mercado y cémo
perjudica a los usuarios del servicio.

3. FUNDAMENTO DE PROPUESTA REGULATORIA

En primer lugar, COMCEL resalta que la propuesta regulatoria parte del
reconocimiento del marco conceptual inferido en la seccion anterior ai afirmar
en su primer parrafo de la introduccién (pag. 3 de 19):

La fijacién de cargos de acceso en los segmentos mayoristas, como un
componente fundamental del proceso de formacion de precios en los
segmentos minoristas de los mercados de telecomunicaciones, es de vital
importancia para el nivel de competencia de los mismos, por_cuanto, al

estar orientados a costos, se¢ generan eficiencias al trasladarse sus
efectos benéficos sobre los precios minoristas del mercado.

A pesar de este importante planteamiento, fa Comision de Regulacién de
Comunicaciones propone, en la presente propuesta regulatoria, apartarse de la
orientacién de costos en la determinacion del cargo de acceso, para ajustaria
en funciébn de la “asimetria” generada por un ‘umbral” de dominancia en
terminos de un porcentaje de participacion de trafico saliente en el mercado de
voz saliente movil.

La motivacion de la Comisién para alejarse del planteamiento de eficiencia en
el mercado mayorista de terminacion se basa en una serie de argumentos que
COMCEL considera indispensable debatir o refutar segun el caso.

1. El proveedor con posicion dominante (con alla y persistente participacion de
mercado) fija tarifas para las llamadas off-net excesivamente altas respecto a las
llamadas on-net (diferencial de precios on-net/off-net), sin que los proveedores
competidores puedan realizar alguna accion de mercado, conllevando un impacto
econdmico negativo sobre sus propios usuarios y sobre la utilidad de los usuarios
de los demds proveedores, por cuanto éstos reciben menos llamadas. Igualmente,
afecta el nivel de competencia en el mercado, en tanto que los demcds proveedores
no pueden ofrecer tarifas contestables a sus usuarios para que éstos efectien
llamadas a la red del proveedor con posicién dominante. (Negrilla y subraya fuera
de rexto

En relacidén con esta afirmacion planteada en el diagnostico de la Comision
(pag. 3 de 19), COMCEL considera indispensable ilustrar a la CRC, los




siguientes hechos estilizados que pueden ser contrastados por la Comision
misma, con base en la informacién que el proveedor le ha hecho llegar en los
diferentes requerimientos de informacion derivados de la revision regulatoria de
la definiciéon de mercados relevantes de telecomunicaciones.

En efecto, a partir de la informacién de ingresos mensuales en modalidad
prepago y pospago, asi como con base en la informacién de trafico saliente de
su red, se puede determinar, bajo el supuesto extremo que la totalidad de las
llamadas ON-NET son tarificadas a precio CERO, el comportamientoc del ARPM
(Average Rent Per Minute) off-net (caso extremo en el que todas las llamadas
ON-NET fuesen gratuitas) presenta las tendencias ilustradas en los Graficos 1
y 2, para las modalidades prepago y pospago, respectivamente.

Grifico 1. ARPM off-net PREPAGO de COMCEL bajo supuesto extremo de tarifa on-net cero

Grafico 2. ARPM off-net POSPA GO de COMCEL bajo supuesto extremo de tarifa on-net cero




De los Graficos 1 y 2 resulta evidente que bajo escenarios con tarificacion

estrictamente positiva de las llamadas ON-NET, la tendencia decreciente de la

tarifa OFF-NET sera bastante mas acentuada. Esto se ratifica al analizar el

desempeno relativo de la aproximacion tarifaria OFF-NET construida con el

ARPM promedio de COMCEL.:

(LARPMY,(OFF — exr)'(COMCEL — PREYV)/( TARPMY T{COMCEL — PREY) = ({Y"(COMCZL — PREY/( 11

¢ LARPMY [(OFF — ext)T(COMCEL — POSYY/{ LARPMY "(COMCEL - POSYy = {{Y\"{COMCEL — FOSN/{
A partir de las ecuaciones anteriores, se infiere que la medida relativa

propuesta coincide con el reciproco de la participacién del trafico OFF-NET de
COMCEL dentro del trafico TOTAL saliente del proveedor. Ver Graficos 3 y 4.

Grafico 3. Desempeiio relativo ARPM off-net PREPAGO de COMCEL bajo supuesto extremo de
tarifa on-net cero contra ARPM PREPAGO




Grifico 4. Desempefio relative ARPM off-net POSPAGO de COMCEL bajo supuesto extremo de
*arifa on-net cero contra ARPM POSPAGO

En los Graficos 3 y 4, la linea punteada representa la méxima pendiente de la
razon entre el ARPM off-net y el ARPM on-net para cada una de las
modalidades de servicio del proveedor COMCEL. En consecuencia, la
pendiente positiva de las lineas punteadas en los gréficos anteriores, implica
que la reduccién del ARPM global en cada una de las modalidades de servicio
de COMCEL es mas significativa en el tiempo, en relacién con la disminucion
del ARPM off-net.




Sin embargo, bajo ninguna circunstancia, puede sostenerse, tal y como los
afirma la CRC, que COMCEL fije tarifas excesivamente altas para el trafico off-
net en relacién con el trafico on-net. De hecho, es directo demaostrar que bajo
un escenario de tarificacion estrictamente positiva del trafico ON-NET, la
pendiente de la iinea punteada podria llegar a ser CERO o NEGATIVA,
implicando una reduccidén proporcional 0 mas importante de la tarifa implicita
del trafico OFF-NET de COMCEL.

Finalmente, asi prevalezca una reduccidon mas que proporcional de la tarifa on-
net, en relacién con la tarifa off-net, debe recordarse que esto no puede ser
interpretado, y como efectivamente Io hace, por la CRC como una medida que
atente contra el bienestar de los usuarios, ni mucho menos contra la
contestabilidad de dichas estrategias por parte de los proveedores
competidores de COMCEL.

En este sentido, Peitz (2005), Di Pillo y colaboradores (2010), entre otros,
resaltan que bajo escenarios caracterizados por asimetrias en el tamafo de las
redes, la probabilidad de ocurrencia de una llamada off-net originada en la red
mas grande es reducida, y limitada a |la participacién de mercado en materia de
usuarios de [as demas redes, por lo gue no necesariamente valores
relativamente superiores de de la tarifa off-net de COMCEL implican un
detrimento en términos del excedente del consumidor de sus usuarios.

Asi, empleando las participaciones de mercado en términos de usuarios segun
modalidad pospago o prepago, dentro de la visién simplificada de un mercado
minorista conformado por tres proveedores, Comcel (C), Movistar (M) y Tigo
(T), el gasto esperado asociado con una llamada saliente, bajo el supuesto de
patron balanceado de llamadas, esta dado para cada operador, en la
modalidad prepago, por:

Con base en esta definicion, el gasto esperado de un usuario que forma parte
de la red de COMCEL sera indiferente al de aqué! que forma parte de TIGO,
por ejemplo, cuando

Por consiguiente, definiendo &= (Firr — Fix), se obtiene que se la igualdad
anterior se puede reescribir como:




— <T-FRE C~FPE _ pT-FRE
AC-PRE _ 1-5 AT-PRE _ Pox Fox
11 — sC-FRE 1 - g-—PRZ

Teniendo en cuenta que dadas las condiciones del mercado colombiano
1 - T-FRE
(3—)>x
1 - gC-FRE

AC -FRE

, €S siempre posible que la igualdad se cumpla, aun cuando
» ATFRE NO ES POSIBLE afirmar que un mayor diferencial entre la
tarifa off-net y on-net de COMCEL, frente a sus competidores implica
directamente que sus usuarios estan pecr que l0s de sus competidores.

Finalmente, de la igualdad anterior se infiere que una condicién suficiente para
C-FRE . . -5 R
que 4 sea creciente en relacion con "% consiste en que

BfGPRS < BIG¥RE 1o cual es el caso, tal y como lo ha manifestado la CRC en
diferentes documentos regulatorios. Por consiguiente, el hecho que el
diferencial de la tarifa off-net / on-net sea creciente con la participacion de
mercado es un resultado mismo de Ia asimetria de mercado que persiste en el
mercado de voz saliente mévil.

2. La diferencia desproporcionada en la red del proveedor con posicién
dominante reduce las Hamadas a_otros proveedores, mientras que de manerg
continua crecen las llamadas solo hacia el proveedor con posicion dominante,
situacion que genera que los demds usuarios y los otros proveedores paguen
mucho mds por enviar llamadas al proveedor con posicion dominante, lo que crea
desbalances entre proveedores.

Este supuesto resulta totalmente opuesto a ia realidad observada a partir de la
informacion conocida tanto por COMCEL como por la CRC. En efecto, el
Grafico 5 muestra el trafico per-cépita mensual ON-NET tanto en la modalidad
prepago como pospago




Resulta evidente del Grafico 5 que la tendencia de largo plazo de esta
importante medida de desempefio competitivo es marcadamente positiva. Mas
particularmente, el analisis detallado del trafico per-capita on-net en modalidad
pospago presenta una tendencia contraccionista desde 2010, la cual puede
explicarse a partir del Grafico 6.

Grifico 6. Evelucién de usuarios prepago (eje izquierdo) y pospago (eje derecho) de COMCEL

Si bien podria pensarse que esta reduccion podria estar asociada a un
fenémeno tarifario, es importante entender el proceso de difusion tecnologica
implicito en la expansién de usuarios de telefonia moévil para el proveedor
COMCEL. Del andlisis del Grafico 6 (linea roja) se observa que en relacion con
los usuarios pospago, la fase marcadamente convexa de la curva de difusién
fue sobrepasada en 2006 y solo en 2010 se observa una reduccién del ritmo de
expansion de usuarios prepago de COMCEL (linea azul), lo cual acelera el
crecimiento de los usuarios pospago. Esto significa que dentro del proceso
natural de saturacién de usuarios, junto con la dinamica competitiva del
proveedor, una cantidad importante de usuarios MARGINALES de la modalidad
prepago, migraron hacia la modalidad pospago.

Esto conlleva gue la masa critica de usuarios que se adiciona en la modalidad
pospago para este periodo, no son en realidad los usuarios de altos niveles de
consumo, sino mas bien aguellos que bien podrian satisfacer sus necesidad de
comunicacidon a través de un esquema prepago perc dada la dinamica
competitiva encuentran rentable un plan pospago. Estos perfiles de consumo
inferiores conllevan a una reduccién del consumo medio de minutos mensuales
por parte de la masa critica de usuarios pospago.

Para el caso del trafico per-capita OFF net, el Gréfico 7 ilustra su
comportamiento en el periodo 2006-2011. Nuevamente se observa que el
trafico mensual por usuario prepago es marcadamente creciente en el periodo
de analisis.

Grifico 7, Trifico per-cdpita OFF-NET




Sin embargo, del Grafico 7 muestra una tendencia del trafico per-capita off-net
en modalidad pospago decreciente. Esto es consistente con la finalizacion de la
etapa convexa del proceso de difusion tecnolégica de usuarios pospago desde
finales de 2006, lo cual implica que los usuarios que se suscriben a COMCEL
en esta modalidad, desde el afio 2007, son usuarios con perfiles de consumo
off-net inferiores. Asi mismo, esta tendencia decreciente es el resultado de la
disminuciéon constante de la masa de usuarios destino de liamadas off-net
originadas en la red de COMCEL. De hecho si se corrige este trafico per-capita
por la participacién de mercado asociada con el destino de las llamadas off-net
se obtiene la tendencia del Grafico 8.

Grifico 8. Expresién probabilistica del trafico per-capita OFF-NET POSPAGO de COMCEL

Tal y como se observa en el Grafico 8, la tendencia decreciente del panel
derecho del Grafico 7 se reduce significativamente, lo cual ratifica que la
disminucion del trafico off-net per-capita de COMCEL es un resultado de una
menor probabilidad de llamadas terminadas en redes distintas a la del
proveedor, dada su expansion significativa en el mercado mévil.
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4. PERTINENCIA DE LA PROPUESTA REGULATORIA

Segun lo expuesto por la CRC en su propuesta regulatoria, el nuevo esquema
de determinaciéon de cargos de acceso a redes moviles mantiene los supuestos
del modelo de estimacion de costos LRIC puro empleado en la revision de
2011 y que motivo la expedicion de la resolucion 3136 de 2011.

No obstante, de manera confusa, se propone un indicador de asimetria ex ante
para el cargo de terminacién de llamadas en redes méviles con base en la
determinacion del nivel de “tolerancia a la dominancia” del umbral definido por
Melnik y colaboradores (2008) como una herramienta INDICATIVA para el
andlisis ex post de efectos de fusiones y adquisicicnes en diferentes sectores
economicos.

Asl mismo, se resalta que la CRC se equivoca al emplear la ecuacion (3) del
articulo de Melnik y colaboradores (2010), ya que la tolerancia a la dominancia
es una medida dindmica en funcién de la participacién de la segunda firma mas
grande del mercado, por lo que el supuesto umbral de 0.42 (fijo) de la CRC
tendria que ajustarse trimestre a trimestre 0 mes a mes, en funcion de la
evolucion de los traficos que sirvieron de base para la estimacion de las
participaciones de mercado de los proveedores en el mercado moévil bajo esta
dptica.

Por otra parte, la CRC justifica la URGENCIA de la regulacién asimétrica en el
mercado mayorista de terminacién moévil en los siguientes argumentos:

L.as revisiones de las condicicnes de remuneracion de los cargos de
acceso a redes moviles de los affios 2007, 2010 y 2011 se han enfocado
en el reconocimiento de la operacion de un proveedor eficiente de redes y
servicios de telecomunicaciones y no en la eficiencia de cada proveedor
gue concurra al mercado movil.

No c¢bstante lo anterior, una nueva actualizacién del modelo para el calculo
del cargo eficiente de acceso a las redes moéviles puede que ya no
genzre el impacto necesario para correqir la falla de mercado que
disminuye los niveles de competencia del mercado minorista mévil,
toda vez que la misma persiste pese a las actualizaciones de los modelos
de costos y a los cambios metodologicos de los mismos.

Desafortunadamente, para COMCEL, la CRC ignora el segundo criterio del
articulo 7 de la resolucion 2058, en relaciéon con el analisis de competencia
prospectiva en el corto y mediano plazo que debe estar asociado tanto a la
definicién de mercados relevantes sujetos a regulacion ex ante como las
posibles medidas a aplicar en cada uno de ellos. Esto alin mas, en una medida
de caracter general como la que se propone en el documento en discusion.
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Es evidente que la posibilidad de entrada de nuevos proveedores de VOZ
MOVIL es inminente a partir de los diferentes procesos de otorgamiento de
permisos de usc del espectro radioeléctrico que se vienen gestionando tanto
por el Ministerio de Tecnologias de ia Informacion y las Comunicaciones y la
Agencia Nacional de Espectro. Es claro que la entrada de nuevos actores
traerd consigo una reconfiguracion de la estructura del mercado tanto en su
capa mayorista como minorista, que no ha sido tenida en cuenta por la CRC a
la hora de exponer el horizonte regulatorio que justifica la medida bajo
discusion.

5. REVISION DE ESTUDIOS DE EXPERTOS INTERNACIONALES SOBRE
CARGOS DE ACCESO ASIMETRICOS

COMCEL considera de vital importancia que la Comisién de Regulacién de
Comunicaciones, bajo el principic de maximizacioén de bienestar social de los
agentes del mercado relevante bajo estudio, que incluye el excedente de los
usuarios méviles como los excedentes de los proveedores de redes y servicios
que en el confluyen, tenga en cuenta los resultados de importantes trabajos en
la literatura econdmica dentro de los cuales se destacan Peitz (2005), Di Pillo y
colaboradores (2010) y Hurkens y Lopez (2012).

En estos trabajos se concluye que la introduccién de cargos de acceso
asimétricos en escenarios de discriminacion tarifaria mincrista basada en el
criterio de terminacion, tal y como se consolidaria en el caso colombianc de
prosperar el presente proyecto regulatorio; al “otorgar regulatoriamente” (sin
estas basados en costos) un mark up de acceso a los operadores ¢con menor
participacion en la generacion de trafico, implica un incremento en los
beneficios de dichos proveedores beneficiados, asi como de sus respectivos
usuarios. Sin embargo, los resultados tanto tedricos como empiricos
(aplicaciones para ltalia y Espafia) muestran que el bienestar agregado de toda
la industria disminuye.

En consecuencia, seria importante tener en cuenta este tipo de resultados
CONCLUYENTES a la hora de verificar el cumplimiento de maximizacién del
bienestar social que debe tener toda medida regulatoria EX ANTE, segun lo
dispuesto en la regulacion colombiana y mas particularmente en el articulo 3 de
la resolucién 2058 de 20089.

De otra parte, nos permitimos transcribir el documento realizado por la Doctora
Liliana Ruiz de Alonso, Economista del instituto de! Per( de la Universidad San
Martin de Porres del Pert y Presidenta de la Consultora ALTERNA Peru,
titulado Unico Cargo de Interconexién Favorece la Competencia Moévil, para
que sea valorado porta CRC:

(u".u)
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Las normas regulatorias relacionadas a los cargos de interconexion o de
terminacion de llamadas son cruciales en [fa industria de
tefecomunicaciones porque impactan significativamente la evolucién de
estos negocios. Sin embargo, no todas las intervenciones regulatorias
generan el mismo grado de presiones competitivas entre los diversos
operadores de las redes.

Cuando un usuario de una red llama a un usuario de otra red, hay una
ferminacién de trafico en esta segunda red que implica un pago def
primer operador al segundo. Este pago es denominado el cargo de
terminacion de ffamada y en muchos paises, aunque no en todos fos
casos, es regulado por la autoridad competente. Los cargos de
terminacién en las redes maviles de los Estados Unidos, por ejemplo,
son resultados de procesos de negociacion entre operadores. En
cambio, en los pafses de América Latina, es usual que el regulador
determine topes o valores a estos cargos y unicamente en Ecuador y
Pertt se aplican cargos marcadamente distintos a los diferentes
operadores moviles; en el resto de pafses de América Latina se aplica la
simetria de cargos, es decir un Unico cargo para todos, exceptuando a
Brasil donde se aplican cargos ligeramente diferentes. Es decir en casi
todos los paises de América Lalina, todos los operadores moviles pagan
y abonan el mismo cargo de terminacion. ;Por qué es diferente en
Ecuador y Pera? Al parecer, en estos palses se decidié aplicar una
politica regulfatoria de interconexion emulando el ejemplo europeo en
donde hace mas de una década se pensaba que la asimetria de cargos
era la solucién para compensar al operador entrante por su déficit de
trafico. Se creia entonces que como el entrante u operador pequerio no
recibia tanto trafico como el que enviaba a la red mas grande, requeria
una proteccién adicional que compensara ese déficit de tréfico, para
fortalecerlo y ayudarlo a crecer. Sin embargo, desde el afio 2008 los
reguladores europeos han realizado declaraciones publicas de su
cambio de politica y determinacién de aplicar un unico cargo de
terminacién a todas fas redes méviles en cada pais europeo. En diversos
pronunciamienfos desde entonces, los reguladores europeos han
manifestado que la asimetria de cargos no es una politica positiva para
fograr mas competencia en el mercado, que genera ineficiencias, que
exacerba los desbalances de lrafico y empeora la situacion de los
entrantes, que no contribuye a reducir las tarifas off-net y distorsiona la
farmacién de farifas finales a los usuarios. Concluido lo anterior, en el
ano 2009, los reguladores europeos se impusieron como meta, lograr
que en sus paises se aplique la simefria de cargos en redes mdoviles a
mas tardar en diciembre del presente afio. Y definitivamente los avances
en esa linea han sido dramaticos, en casi todos los paises europeos se
aplica ya en el presente afic una simetria o se encuentra en proceso un
cambio hacia la simetria de cargos de terminacién; en solo 4 de 33
paises europeos se aplica asimetria. Debemos agregar que no existe
ningun desarrollo en la literatura regulatoria que indique que la politica
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regulatoria de cargos de interconexion deba ser usada para compensar
directamente las diferencias en las participaciones de mercado entre las
empresas operadoras. Por el contrario, algunos pocos teéricos que
alguna vez abogaron por la asimetria bajo el argumento de “industria
naciente”, en el sentido de que asl/ se ayudaba a crecer a los operadores
chicos, siempre alertaron que eflo involucra ineficiencias en el mercado
Yy que por elfo, la asimetria deberia ser una medida acotada
temporalmente mas no permanente. Si se aplica una politica de
asimetria permanente en el tiempo, se estaria perjudicando a los
usuarios al hacerlos participes de ineficiencias permanentes.

En Ecuador, las autoridades requlatorias ya anunciaron un cambio,
adoptaran muy pronto un anico valor de cargo de ferminacion que se
aplicara por igual a todas las redes moviles. Esperamos que en Perti, el
nuevo directorio del requlador que en breve enire en funciones, adopte
un cambio similar.

Una politica regulatoria de cargos asimeélricos redistribuye ingresos de
interconexion favoreciendo al operador que cobra ef cargo mas alto pero
no favorece a los usuarios porque distorsiona fa formacion de las tarifas
finales. Ello porque la asimetria reduce la intensidad competitiva al
incentivar que uno o mas operadores prefieran quedarse dependientes

. de los ingresos netos que reciben por interconexién que esmerarse en
ganar nuevos usuarios. Cuando el requlador decide optar por la simetria
de cargos, fundamentalmente se trata de que la interconexién sea
internalizada por todos los competidores como un mercado mayorista
muy competitivo, con un dnico precio reflejando costos eficientes, lo que
finalmente estimularé méas competencia para ganarse mas usuarios en el
mercado.

Las normas regulatorias relacionadas a los cargos de interconexion o de
terminacién de llamadas son cruciales en la industria de
telecomunicaciones porque impactan significativamente la evolucion de
estos negocios. Sin embargo, no todas las intervenciones regulatorias
generan el mismo grado de presiones competitivas entre los diversos
operadores de fas redes.”

6. ASIMETRIA COMO EFECTO NEGATIVO PARA LA COMPETENCIA

COMCEL, como lo ha reiterado a través de todas las comunicaciones y a
través de todos los estudios realizados mediante consultores externos
ampliamente reconocidos, los cuales han sido aportados al expediente del
analisis del “Mercado de Voz Saliente Movil’, reitera que NO se encuentra a
favor de la medida de cargos de acceso asimétricos diferenciados por
. operadores, calculados en funcion de las participaciones de mercado movil de
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cada uno de los mismos, y ahora presentados en este proyecto de resoiucion
bajo la distincién de un umbral calculado a partir de la participacion del trafico.

Bajo un esquema de este estilo, el operador establecido mas grande debe
terminar llamadas en su red recibiendo a cambio un carge de acceso mas bajo,
estimulando asimismo, las llamadas provenientes de otros operadores, 10 que a
toda luz, tendria un efecto contrario al esperado por la CRC, toda vez que los
usuarios de la red mas grande verian reducido su bienestar (que cabe resaltar
son la mayoria de los usuarios méviles del pais), en la medida en que saldria
para ellos mas costosa una llamada off-net en relacidén con lo que pagarian los
usuarios de otros operadores, desincentivando el trafico off-net de ios usuarios
de la red mas grande y aumentando la concentracion de trafico al interior de
dicha red.

Existen varias razones por las cuales consideramos que la adopcion de cargos
de acceso asimétricos es inviable:

Genera Problemas profundos de ineficiencia y asignacién econémica

Los cargos de acceso asimétricos generan distorsiones e ineficiencias
profundas en los mercados mayoristas que, como es obvio, se trasladan a los
mercados minoristas. En primer lugar, al ser los cargos por terminacion de
llamadas en la red del operador mas grande mas bajos, se esta generando &l
incentivo para que los restantes operadores generen llamadas y atraigan
clientes a costos inferiores.

Se esta incentivando, entonces, la utilizacidn ineficiente de la red del operador
con el cargo de acceso mas bajo y se estan generando llamadas que, de otra
manera, no tendrian lugar en los mercados.

De otro lado, las llamadas originadas en la empresa del operador de fa red mas
grande tienen que absorber el sobrecostc del mayor cargo de acceso que
debe pagar dicho operador y trasladario a sus clientes en sus llamadas off-net.

En consecuencia, los consumidores de esta red terminan siendo perjudicados,
al tener que pagar precios mas elevados en sus llamadas off-net. Este
esquema reduce, entonces, el bienestar de los consumidores de la red mas
grande, reduciendo, simultdneamente, los niveles de eficiencia y de asignacién
del mercado.

Segun el documento de Alterna Perl “Comentarios al Documento Soporte —
Intervencion de Caréacter Particular en el Mercado “Voz Saliente Mévil® de la
Comisién de Regulacién de Comunicaciones de Colombia”, y que fue remitido
a la CRC dentro del analisis del "Mercado de Voz Saliente Movil®, “Una politica
regulatoria de cargos asimétricos redistribuira ingresos de interconexién
favoreciendo al operador con el cargo mas alto pero no favorecera a los
usuarios porque distorsionara la formacién de las tarifas finales. Effo porque la
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asimetria reducira la intensidad del proceso competitivo en el mercado de los
servicios finales e inhibira mayores reducciones tarifarias, las que podrian
realizarse i no se produjera la intervencion regulatoria de asimetria’.

No existen Diferencias Demostradas de costos entre operadores

Ahora bien, podria arglirse la existencia de un sistema de cargos de acceso
asimétricos con base en la existencia de un diferencial sustancial en el nivel de
costos entre las redes de los operadores.

Para aceptar este hecho, es fundamental, como condicidon sine qua non,
demostrarse por parte de la CRC, a través de modelos de costos eficientes
objetivos por operador, la existencia y la fuente y naturaleza de esos
diferenciales de costos entre |os diversos operadores,

COMCEL no entenderia que la adopcidén de cargos de acceso asimétricos
obedeciera a derivaciones ad hoc, sin el respaldo de un modelo de costos
probadc y puesto a consideracién y discusidn de la industria simulado para
cada uno de los operadores.

Definitivamente, los diferenciales de costos no pueden originarse en temas
tecnologicos en el caso colombiano o por la entrada reciente de algunas firmas
al mercado.

En este sentido, los operadores colombianos, durante todos estos afios han
podido redimensionar sus plataformas, adquirir espectro en diversas bandas y
reajustar sus niveles de costos, buscando eficiencia.

Tendencia de la Experiencia Internacional.

Los siguientes apartes extraidos del documento "Comentarios ai Documento
Soporte — Intervencién de Carécter Particular en el Mercado “Voz Saliente
Mévil” de la Comision de Regulacién de Comunicaciones de Colombia”
realizado por la empresa consultora Alterna Perq, y que fue remitido a la CRC
dentro del analisis del "Mercado de Voz Saliente Movil” dan cuenta de la
tendencia internacional de la regulacion simétrica para los Cargos de Acceso.

‘En primer lugar, debemos anotar que las experiencias regulatorias en Ameérica
Latina que han aplicado fa asimetria de cargos no han tenido como resuftado la
desconcentracion del mercado. En Ecuador y Pert, los Gnicos paises donde
desde hace unos aflos se aplican cargos asimétricos, no se ha producido
hinguna desconcentracion del mercado. Es mas, en Pert donde desde el afio
2005 se aplican cargos asimétricos de tal manera que el operador con mayor
participacion del mercado tiene un cargo de terminacion mas bajo que los otros
operadores, Telefénica Moviles S.A., ha incrementado su participacion de
mercado de 61% el 2005 al 63% el 2010. En Ecuador, Conecel, quien desde el
afio 2007 debe cobrar un cargo mas bajo en su red en relacion al cargo que
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paga a las ofras redes, tampoco ha visto disminuida su participacion de
mercado en estos afios, por el contrario, la participacion de Conecel subié de
66% el 2006 a 69% el 2010. Se debe advertir que en ambos paises, la
asimelria de cargos se fue acentuando a traves del tiempo sin lograr alguna
desconcentracion del mercado.”

De hecho, dentro de una entrevista concedida recientemente por JOSE
PILEGUI al Canal Local Ecuavisa, el expresidente del colegio de ingenieros
eléctricos y electrénicos del ecuador y expresidente del CONATEL, hace
referencia a unas declaraciones del 14 de enero por parte del Presidente de la
Republica del Ecuador Rafael Correa, en las que manifiesta la necesidad de
que el costo de interconexién en el pais entre las operadoras celulares,
también con las operadoras fijas, se iguale y que por tanto eso va a significar
bajar los costos finales al usuario. “Se debe respetar la politica que el
Presidente estd orientando en este sentido para bajar los costos y
transferirselos directamente al usuario, se tiene que promover dentro de la
regulacién lo que se llama "regulacion simétrica”, es decir igualdad de costo
entre operadoras. En un mercado como el que tenemos en plena y libre
competencia, lo indicado como politica de Estado por parte del Presidente
Correa, es lo adecuado y lo que tiene que ser aplicado en el menor tiempo
estos beneficios directamente al usuario™.

El informe realizado por Alterna Perq, incluye una revision de experiencias
internacionales como la experiencia europea, experiencia africana y
experiencia latinoamericana. “Esta revisién muestra que la tendencia hacia la
simetrfa de cargos de terminacién mévil no es una politica seguida solamente
por los paises desarroffados, sino que también es reconocida por 108 paises
emergentes como una politica que permite promover fa competencia en los
mercados a fin de favorecer a los usuarios del servicio”.

Adicionalmente, los cargos asimétricos no constituyen una herramienta para
balancear traficos tal como lo afirma el Grupo de Reguladores Europeos, ERG
segun el documento de Alterna Peru, debido a que la asimetria de cargos no
solo no es una politica regulatoria adecuada para solucionar los desbalances
de trafico, sino que por el contrario, puede agravar estos desbalances
constituyéndose en una politica regulatoria que no fortalece las condiciones de
competencia de los operadores.

De acuerdo con el estudio realizado para Comcel por parte de la firma
consultora NERA Economic Consulting “Analisis econémico del resolucion CRC
3139 de 2011", se afirma que “Respecto a la implementacion de tarifas de
interconexion asimétricas, la CRC tampoco esta siguiendo [as mejores
practicas internacionales. [.a mejor practica regulatoria en Europa y América
Latina es establecer cargos simétricos. En Europa, de 33 paises en que la
organizacion BEREC recopila informacién, sélo en 4 se observan cargos
asimétricos (Bélgica, Chipre, Turquia y Reptiblica de Macedonia) y en dos mas
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(Alemania y Irlanda} existe un proceso de simetria. También entendemos que
en América Latina solo en Ecuador y Peru se aplican cargos asimélricos.

La situacién en Europa es reveladora. Después de un proceso detallado sobre
el tema de simetria y asimelria de cargos de interconexion, el Grupo de
Reguladores Europeos (ERG) adopté la Posicion Comun a favor de la simetria
de cargos de terminacién en redes moéviles. Entre sus conclusiones se incluye
que los cargos asimétricos incrementan el valor de los efectos de externalidad
de red y que suelen a favorecer a las empresas mas grandes. Sencillamente, si
fa red mas grande tiene que pagar mas para terminar una llamada en la red
mas pequefia, va a tener mas incentivos para mantener ese tréfico en su propia
red, ofreciendo mejores tarifas on-net. En efecto esto es todo lo opuesto de lo
que la CRC intenta de lograr. Si bien es cierto que la asimetria se practicaba
en el mercado europeo, como menciona la ERG eso fue una politica transitoria,
aplicado cuando recién iniciaba la liberalizacion de mercados. En Colombia no
se puede usar este argumento dado que los dos operadores grandes ya llevan
mas de 15 afios en el mercado y el mas pequefio tiene mas de 8 afios. Otras
conclusiones importantes de la ERG respecto a la asimetria incluye que la
asimetria no habia favorecido la competencia, no habia contribuido a reducir
las tarifas off-net y que no daba incentivos propios a los operadores pequefios
para lograr la eficiencia”

La propuesta Asimétrica reduciria la Competencia del Mercado

De acuerdo con el documento suministrado a la CRC por parte de Comcel
“Traduccion Oficial — Declaracion de J, Gregory Sidak”, en el que el reconocido
economista a nivel Mundial J. Gregory Sidak hacia un andlisis de tas medidas
que el regulador contemplaba para Comcel mediante la Resolucion particular
3139 que en la actualidad se encuentra suspendida, el Dr. J. Gregory hacia
referencia a que “la propuestas de la CRC ocasionarfa dafios significativos e
inmediafos a los consumidores y reduciria por lo general la competencia en el
mercado inalémbrico colombiano”.

Mencionaba que “ain maés, pese a que los reguladores a veces intentan
justificar la imposicion de costos a corto plazo sobre consumidores y
competidores con la promesa de beneficios a largo plazo, éste no es el caso
aqui. No hay razén para creer que los cosfos significativos que estas
requiaciones habrian de imponer en los colombianos resultarian en ganancias
mayores o, por lo demas, compensatorias a largo plazo para el bienestar del
consumidor. Por el contrario, los tnicos beneficiarios de las regulaciones
propuestas son los competidores de Comeel, que gozarian de un cartel por
mandato estatal.

La Regulacién Asimétrica de las Tarifas de Terminacion Movil Reduciria Ia
Competencia
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En su documento el J. Gregory afirma que “Mediante fa creacion de tarifas de
terminacién asimétricas, en efecto, la CRC estaria obligando a Comcel a
subsidiar un competidor cada vez que un suscriptor de Comcel realiza una
llamada a una red de Movistar o Tigo. El subsidio resultarfa del hecho de que
Movistar y Tigo le podrian cobrar a Comcel un cargo de terminacion mas alto
que la CRC le permitirfa a Comcel cobrar a Movistar o a Tigo para terminar una
lamada en la red de Comcel. Esta asimetria en las tarifas de terminacién
incrementarta artificialmente los costos para Comcel, lo cual obligaria a Comcel
a cobrarle a sus suscriptores precios mas altos que de lo contrario harla. Por lo
tanto, la regulacion propuesta crearia una cobertura de precios que disminuiria
la presion a Movistar y Tigo de reducir sus precios a los suscriptores (o de
competir en términos de calidad)”.

“Claramente, esta regulacion causarfa una pérdida inmediata del excedente def
consumidor. Asumiendo que la CRC piensa que su mandato es incrementar el
excedente del consumidor, jc6mo seria posible que justificara su propuesta de
imponer tarifas de terminacién asimétricas? Se supone que la CRC prevé un
modelo de dos periodos de regulacién. Durante el primer periodo, esta
dispuesta a debilitar a Comcel como competidor y sacrificar el excedente del
consumidor convencida de que dicha intervencion es una ‘inversion” para
transformar la estructura de mercado de telecomunicacién celufar en Colombia.
Bajo este escenario, Movistar y Tigo supuestamente, usarian el flujo de caja
proveniente de los beneficios inesperados de las farifas de terminacion para
convertirse en competidores mas fuertes — como por ejemplo, invirtiendo mas
en sus redes. Por lo tanto, en el segundo periodo del modelo regulatorio, la
CRC estimaria que los nuevos poderosos Movistar y Tigo desalarfan precios
mas bajos y mejoras en la calidad que capturarian participacion de mercado de
Comcel y beneficiaria a los usuarios”.

La literatura econdmica no sustenta el tipo de intervencién contemplada
por la CRC y predice que el impacto sera reducciones en el bienestar de
los consumidores en Colombia. La mejor practica regulatoria
internacional contradice lo que contempla hacer la CRC en términos de la
regulacion de las tarifas moéviles y la asimetria de cargos de
interconexién.

De acuerdo con el estudic realizado para Comcel por parte de la firma
consultora NERA Economic Consulting, “La literatura econémica predice que el
tipo de intervencion contemplada por la CRC—la reduccion dramatica en las
tarifas de interconexion de COMCEL debido a implementar una mefodofogia de
costeo LRIC-puro—flevaria aumentos en los precios finales a fa mayoria de
usuarios en Colombia y en reducciones en la intensidad de competencia entre
fos operadores moviles. Armstrong y Wright (2009) desarrolfan un modelo que
muestra que existe una relacién negativa entre las tarifas de interconexion y los
precios a los usuarios, llamada el efecto “waterbed”. — El efecto "waterbed”
implica que dada la fuerte competencia que existe para atraer usuarios
cualquier ganancia hecha por la empresa maovil en las tarifas de interconexion
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sera traspasada a los usuarios finales en precios mas bajos para subscripcion
y/o aumentos en calidad, amplia ofertas de paquetes, etc. En particular, una
reduccion en la tarifa de interconexion probablemente llevaria a un aumento en
los precios a los usuarios de alguna forma. Relacionado, Elliot (2008) cbserva
que la intensidad de competencia para atraer usuarios en fas redes moviles—
ofreciendo precios bajos, servicios de alta calidad, diversidad de ofertas y
paquetes—esta positivamente relacionado con las tarifa de interconexion.
Segun Elliot (2008) una reduccion en las tarifas de interconexion bajara esa
intensidad.”

Del estudio realizado por Alterna Perl mencionado en los numerales
anteriores, se pueden extraer las siguientes conclusiones:

1. De la revisién de la literatura regulatoria realizada en el presente informe
se puede concluir que la adopcion de una politica de cargos
simétricos en el mercado movil contribuye a la consecucion de la
eficiencia econdmica, promueve fa competencia, permite una mayor
predictibilidad regulatoria que facilifa la inversion y la innovacion y,
por lo tanto, mejora el bienestar social.

2. La revision de la experiencia europea sobre la politica de cargos de
terminacion sefiala que si bien se contemplo cargos asimeétricos en el
pasado, cuando recién se iniciaba la liberalizacién de mercados en
dicha regién, esta etapa ya paso y mas bien, hoy se aplica la simelria
en la mayoria de palses europeos.

3. La Comisién Europea, desde el 2008, recomienda aplicar un tinico cargo
de terminacién a todas las redes moviles de cada pais miembro,
habiendo establecido el afio 2012 como el afio en que todos los
paises miembros tendrian que aplicar esta simetria. En ef 2009, los
regulacdiores europeos seflalaron que la asimetria de cargos no solo
no es una politica regulatoria adecuada para solucionar [os
desbalances de trafico de los enfrantes sino que por el contrario,
puede agravar estos desbalances y, por lo tanto, es una politica
requlatoria que no fortalece las condiciones de competencia de los
entrantes.

4. La experiencia regulatoria internacional de paises emergentes como los
paises africanos, muestra gque la ftendencia hacia la simetria de
cargos de terminacién mévil no es una politica seguida solamente por
los paises desarrollados, sino que también es reconocida por los
paises emergentes como una politica que permite promover la
competencia en los mercados a fin de favorecer a los usuarios del
servicio.

5. Contar con cargos moviles asimétricos no genera beneficios para los
usuarios, por el contrario, los perjudica porque distorsiona la
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formacién de tarifas finales. La asimetria redistribuye ingresos de
interconexion entre operadores y al mismo tiempo reduce las
presiones competitivas entre ellos, lo que inhibe las reducciones de
tarifas finales.

6. Para continuar su expansion y crecimiento las empresas operadoras de
redes moviles de la region requieren una mayor predictibilidad y
certidumbre para realizar sus inversiones y ello se consigue con la
aplicacion de una politica de cargos simétricos.”.

Por lo anterior, COMCEL considera que ha expuesto importantes reparos a la
propuesta regulatoria bajo discusion, centrando los incumplimientos de la
misma desde el punto de vista legal y en relacién con su justificacién vy
verificacién de los postulados regulatorios vigentes en cuanto a la metodologia
de mercados relevantes de telecomunicaciones.

Para COMCEL es claro gue ningunc de los argumentos expuestos como
justificacion de la urgencia intrinseca a la publicacion de este sorpresivo
proyecto regulatorio, gue trae consigo un cambio estructural en la doctrina de
mercados relevantes que se ha venido construyendo en el pais desde 2007, ha
sido debidamente sustentado con bhase en informacion relacionada con
COMCEL y que evidentemente esta a disposicion de la Comision de
Regulacion de Comunicaciones.

En este sentido, se invita a la CRC a evaluar la coherencia y pertinencia de sus
planteamientos, mas aun cuando se han producido importantes evaluaciones
de desempefio de este tipo de medidas, en mercados que ya han asumido
enfoques asimétricos mayoristas y hoy se encuentran en plan de migracion
hacia modelos basados en la fijacion de topes regulatorios a los cargos de
terminacién usando como criterio de decision, el desempefio de una firma
hipotética que trabaja en condiciones plenas de eficiencia estatica y dinamica.

Finalmente, en virtud de! desarrollo de la actuacién administrativa de orden
particular y concreto contra COMCEL, en razén de su posicion de dominio en el
mercado minorista de voz saliente mévil; es indispensable que la Comision
verifique la legalidad de las medidas de caracter general aqui propuestas, con
aquellas de orden particular derivadas de la resolucién 3139 de 2011.

ANEXOS
Los siguientes documentos, referenciados dentro de los comentarios
presentados:

1. Di Pillo, F., Cricelli, L., Gastaldi, M. y N. Levialdi, (2010). "Asymmetry in
mobile access charges: is it an effective regulatory measure?” Nethomics, 11,
281-314

2. Documento "CARGOS DE ACCESO ASIMETRICOS EN ECUADOR Y
PERU” preparado por Victor Mayorga.
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2. Hurkens, S. y A Lépez, (2012). "“The welfare effects of mobile termination
rate regulation in asymmetric oligopolies: The case of Spain.”
Telecommunications Policy, 36, 369-381.

3. Melnik, A., Shy, O. y R. Stenbacka, (2008). “Assessing market dominance.”
Journal of Economic Behavior & Organization, 68, 63-72.

4. Peitz, M., (20085). “Asymmetric Regulation of Access and Price Discrimination
in Telecommunications.” Journal of Regulatory Economics, 28(3), 327-343.

5. Ruiz, de Alonso, Liliana, “Unico Cargo de Interconexion Favorece la
Competencia Movil"

6. Documento de Posicion del Grupo Europec de Reguladores — ERG
denominado “ON SYMMETRY OF FIXED CALL TERMINATION RATES AND
SYMMETRY OF MOBILE CALL TERMINATION RATES”,

7. Documento, “MERCADO DE VOZ SALIENTE MOVIL EN COLOMBIA -

IMPACTO SOBRE EL BIENESTAR DEL CONSUMIDOR DE LAS NORMAS

ADOPTADAS POR LA CRC’, prepara por el doctor Victor Manuel Mayorga, en

el que hace un analisis del impacto de cada una de las medidas aplicadas en el
. 2008 y las formutadas en la actuacion administrativa de la referencia.

8. Documento preparado por el sefior J. Gregory Sidak, economista y abogado
experto en Iniciativas de investigacion de regulaciones de telecomunicaciones.

9. Documento denominado “Andlisis Econémico de la demanda de Servicios
Méviles en Colombia y el Impacto de la Regulacién sobre Dominio de Mercado”
Elaborado por la firma Nera Economic Consulting .

10. Informe Sobre Asimetria y Simetria de Cargos determinacion Movil.
Preparado por Alterna.

11. Memorial presentado por el doctor Carlos Gustavo Arrieta dentro de la
actuacion administrativa particular iniciada por la CRC en contra de COMCEL

S.A
Atentamente,
. Radicacion ;
HILDA MARIA PARDO HASCHE Fecha: 08/08/2012 04:54:30 P M.
Representante Legal Suplente :nemneme: ;TF%T{ :;
eX0S | .
. COM C E L S A Asunto ; COMENTARIOS AL PROYECTO DE

RESOLUCION POR MEDIO DE LA CUAL
SE MODIFICA LA RESOLUCION CRT
1763 DE 2007.
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CERTTFICADO DE EXTSTENCIA .Y REPRESENTACION LEGAL O INSCRIPCION DE |
DOCUMENTOS |
LA CAMARA DE COMERCTO DE BOGOTA, CON FUNDAMENTO EN LAS MATRICULAS E
INSCRIPCIONES DEL REGISTRO MERCANTIL

CERTIFICA: ;
NOMBRE : COMUNICACION CELULAR S A COMCEL S A :
SIGLA : COMCEL S A
N.I.T. : 800153993-7
DOMICILTO : BOGOTA D.C.

CERTIFICA:
MATRICULA NO: 00487585 DEL 18 DE FEBRERC DE 1992

; CERTIFICA:
| RENOVACTON DE LA MATRICULA :22 DE MARZO DE 2012

ULTIMO ANO RENQVADO: 2012
ACTIVO TOTAL REPORTADO:$10,360,566,891,000

. CERTIFICA:
DIRECCION DE NOTIFICACION JUDICIAL : CL 920 NO. 14-37
MUNICIPIO : BOGOTA D.C.
EMAIL DE NOTIFICACION JUDICIAL : macevedo@comcel.com.co
DIRECCION COMERCIAL : CL 90 NO. 14-37
MUNICIPIO : BOGOTA D.C.
EMAIL COMERCIAL : macevedo@comcel.com.cCoO !
CERTIFICA: :
CONSTITUCION: E.P. NO. 588, NOTARIA 15 DE SANTAFE DE BOGOTA DEL - %
1
i
i

14 DE FEBRERO DE 1.992, INSCRITA EL 18 DE FEBRERO DE 1.992 BAJO -
KL NUMERO 356.007 DEL LIBRO IX, SE CONSTITUYO LA SOCIEDAD COMER- -
CIAL DENOMINADA: SOCIEDAD COLOMBIANA DE TELEFONIA CELULAR S.A. CE
LULAR S.A. SIGLA CELULAR S.A.
CERTIFICA:
OUE POR E.P. NO. 009 NOTARIA 22 DE SANTAFE DE BOGOTA DEL 4 DE ENE :
RO DE 1.994, INSCRITA EL 6 DE ENERO DE 1.994 BAJO EL NO. 433.167
DEI, LIBRO 1X, LA SOCIEDAD CAMBIO SU NOMBRE DE: SOCIEDAD COLOMBIA-
NA DE TELEFONIA CELULAR S.A. CELULAR S.A. POR EL DE: COMUNICACION !
CELULAR S.A. QUE PODRA ABREVIARSE EN COMCEL S.A. ;
. CERTIFICA:
UE POR.ESCRITURA PUBLICA NO. 3799 DE LA NOTARIA VEINTICINCO DE
OGOTALD.C. DEL 21 DE DICIEMBRE DE 2004, INSCRITA EL 27 DE !
DICTEMBRE °DE 2004 BAJO EL NUMERO 969083 DEL  LIBRO  IX, |
ACTARAD#A..POR LA ESCRITURA PUBLICA NO. 143 DE LA NOTARIA :
; ICINCO DE BOGOTA D.C. DEL 20 DE ENERO DE 2005, INSCRITA EL
.i S %"HE ENERO DE 2005 BAJO FEL NUMERO 974105 DEL LIBRO IX, LA
{  SOCTEDAD DE LA REFERENCIA SE FUSIONO CON LAS SOCIEDADES OCCIDENTE
v CARTBE CELULAR §. A. OCCEL §. A. Y EMPRESA  REGIONAL DE ;
COMUNICACIONES CELULARES DE LA COSTA ATLANTICA S. A. CELCARIBE ;

S.A. ABSORBIENDOLAS.

WY - LOTE M241841




CERTIFICA:

S:

Eggg?¥§RAS NO. FECHA NOTARIA INSCRIPCION_
3.763 14-V- 1992 4 STAFE BTA 19- V -1.992 NO.365425
2.746 29-VII-1992 13 STAFE BTA 30-VII-1.992 NO.373190

009 4- I-1994 22 STAFE BTA 6- TI-1.994 NO.433.167
51 17- II-1994 55 STAFE BTA 25- II-1.994 NO.438.849
1.220 5- V- 1994 40 STAFE BTA 13-V- 1.994 NO.447.557
3.335 17 -X -1995 25 STAFE BTA 19- X -1.995 NO.512.990
20 11-III-1996 MIAMI-E.FLORIDA 18-III-1.956 NO.531.189
ESTADOS UNIDOS.
0.629 26-IT1--1997 2% STAFE BTA 05-III-1.997 NO.576.480
CERTTFICA:

REFORMAS :

E.P. NO. FECHA NOTARIA CIUDAD FECHA NO. INSC.

0001231 1998/04/02 0025 BOGOTA D.C. 1998/04/02 00628684

0004515 1998/11/24 0025 BOGOTA D.C. 1998/11/26 (00658182

0001425 2000/05/09 0025 BOGOTA D.C. 2000/05/11 00728157

0000151 2001/01/24 0025 BOGOTA D.C. 2001/01/26 00762167

0000191 2002/01/30 002% BOGOTA D.C. 2002/02/04 00813057

0000360 2002/02/20 0025 BOGOTA D.C. 2002/02/22 00815979

0000445 2002/03/01 0025 BOGOTA D.C. 2002/03/01 00817064

0000755 2002/04/08 0025 BOGOTA D.C. 2002/04/12 00822360

0001196 2002/05/27 0025 BOGOTA D.C. 2002/05/29 00829084

0001774 2002/07/26 0025 BOGOTA D.C. 2002/08/02 00838467

2002/11/30 0000 BOGOTA D.C. 2002/12/23 00858711

0000892 2004/04/07 0025 BOGOTA D.C. 2004/04/12 00928817

0003799 2004/12/21 0025 BOGOTA D.C. 2004/12/27 00969083

0000143 2005/01/20 0025 BOGOTA D.C. 2005/01/27 00974105

0003599 2005/12/06 0025 BOGOTA D.C. 2005/12/07 01025017

0001647 2006/06/28 0025 BOGOTA D.C. 2006/07/06 01065192

0000778 2007/03/30 0025 BOGOTA D.C. 2007/04/04 01121935

0003418 2007/12/12 0025 BOGOTA D.C. 2007/12/13 01177201

0001035 2008/04/24 0025 BOGOTA D.C. 2008/04/28 01209504

0003341 2008/12/22 0025 BOGOTA D.C. 2008/12/23 01264952

1217 2009/06/08 0025 BOGOTA D.C. 2009/06/23 01306912

2013 2009/09/15 0025 BOGOTA D.C. 2009/09/21 01328250

0714 2010/04/12 0025 BOGOTA D.C. 2010/04/15 01375776

0714 2010/04/12 0025 BOGOTA D.C. 2010/05/05 01380838

CERTIFICA:

VIGENCIA: QUE LA SOCIEDAD NO SE HALLA DISUELTA. DURACION HASTA EL
14 DE FEBRERO DE 2082

CERTIFICA:
OBJETO SOCIAL: EL OBJETO PRINCIPAL DE LA SOCIEDAD ES LA PRESTACION Y
COMERCIALIZACION DE SERVICIOS DE TELECOMUNICACIONES INALAMBRICAS,
TALES COMO LOS SERVICIOS DE TELEFONIa MOVTL, MOVIL CEIATLAR, VALOR
AGREGADO, TELEMATICOS, PORTADORES Y DEMAS, Y CON TAL PROPOSITO PODRA
EMPRENDER TCODAS LAS ACTIVIDADES RELACIONADAS CON DICHOS SERVICIOS, ©
QUE LE SEAN CONEXAS O COMPLEMENTARTAS. ADICIONALMENTE, EL OBJETO
SOCIAL DE LA COMPANIA COMPRENDERA COMPRAR, VENDER, ARRENDAR Y
COMERCIALIZAR TODA CLASE DE BIENES; IMPORTAR Y EXPORTAR TODA CLASE DE
BIENES Y SERVICIOS, ASI COMO TAMBIEN PRESTAR A TERCEROS SERVICIQOS DE

ADMINISTRACION, DE CONSULTORIA, DE ASESORTA, DE INTERMEDIACION Y DE
ASISTENCIA TECNICA; DEL MISMO MODO, LA SOCIEDAD PODRA PRESTAR
SERVICIOS ¥ DESARROLLAR ACTIVIDADES DE CUALQUIER TITPO DE
CORRESPONSALIA, TALES COMO LA BURSATIL, LA BANCARIA Y LA CAMBIARTIA, Y
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EN GENERAL LAS DEMAS AUTORIZADAS POR LA LEY. EN C DESARROLLO DE 8SU
OBJETO SOCIAL, LA SOCIEDAD PODRA: A) COMPRAR, VENDER Y ALQUILAR LOS
BIENES MUEBLES NECESARIOS PARA EL DESARROLLO NORMAL DE S OBJETO
SOC1AL; B) COMPRAR, VENDER, IMPORTAR, EXPORTAR, ADQUIRIR U OBTENER A
CUALQUIER TITULO Y UTILIZAR, TODA CLASE DE BIENES Y SERVICIOS
RELACTONADOS CON SU OBJETO SOCIAL; ) CELEBRAR CONTRATOS DE VENTA,
COMPRA, PERMUTA, ARRENDAMIENTO, USUFRUCTO Y ANTICRESIS SOBRE
INMUEBLES; CONSTITUIR Y ACEPTAR PRENDAS E HIPOTECAS; TOMAR O DAR
DINERO EN MUTUO, CON INTERES O SIN £L, RESPECTO A OPERACIONES
RELACIONADAS CON SU OBJETO SOCIAL, Y DAR EN GARANTIA SUS BIENES
MUEBLES E INMUEBLES; D) GIRAR, ADQUIRIR, COBRAR, ACEPTAR, PROTESTAR,
CANCELAR O PAGAR LETRAS DE CAMBIQ, CHEQUES, PAGARES Y EN GENERAL
CUALESQUIERA TITULOS VALORES Y ACEPTARLOS EN PAGO; E) CELEBRAR
CONTRATOS DE SOCIEDAD CON PERSONAS NATURALES O JuripnIcas, pPOBLICAS O
PRIVADAS, YA SEA MEDIANTE LA CONSTITUCION DE OTRAS EMPRESAS O LA
ADQUISICION DE ACCIONES O CUOTAS O PARTES DE INTERES:; F) CELEBRAR TODA
CLASE DE NEGOCIOS, ACTOS O CONTRATOS CONDUCENTES PARA LA REALIZACION
DE LOS FINES SOCIALES O QUE COMPLEMENTEN SU OBJETO SOCIAL PRINCIPAL;
G) PRESENTARSE A LICITACIONES PUBLICAS O PRIVADAS, EN EL Pafg 0 EN EL
EXTERTOR Y HACER LAS OFERTAS CORRESPONDIENTES Y SUSCRIBIR LOS
CONTRATOS RESULTANTES DE LAS MISMAS; H) SOLICITAR SER ADMITIDA EN
CONCORDATO, 81 A ELLO HUBRIERE LUGAR. EL DESARROLLO DEL OBJETO SOCIAL
DE LA CoMpANIA Y LA REALIZACION DE TODOS LOS ACTOS RELACIONADOS,
CONEXOS, COMPLEMENTARIOS O ACCESORIOS SE REGIRAN POR EL DERECHO
PRIVADO.

CERTIFICA:

CAPITAL:

** CAPITAL AUTORIZADO **
VALOR : $1,470,000,000,000.00
NO. DE ACCIONES : 1,470,000,000,000.00
VALOR NOMINAL : $§1.00

*%* CAPITAL SUSCRITO **
VALOR : $1,449,967,639,774.00

NQO, DE ACCIONES :1,449,967,639,774.00

ALOR NOMINAL : $1.00

** CAPITAL PAGADO **

o . §1,449,967,639,774.00
_.DE ACCIONES : 1,449,967,639,774.00
H# NOMINAL : $1.00

' CERTIFICA:

QUE MEDIANTE OFICIO NO. 2432 DEL 07 DE OCTUBRE DE 2011, INSCRITO EL 07
DE OCTUBRE DE 2011 BAJO EL NO. 00126020 DEL LIBRO VIITI, EL JUZGADO 41
CIVIL MUNICIPAL DE BOGOTA, COMUNICO QUE EN EL PROCESO ORDINARIO NO.
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2011-00541 DE RAMIRO PENA ROJAS, CONTRA, COMUNICACIONES CELULAR

" g.A.-CoMcEL &.A.,TTSE TDECRETO LA TINSCRIPCION ™~ DE™ LA DEMANDAEN-hf—

SQOCIEDAD DE LA REFERENCIA.
CERTIFICA:

*% JUNTA DIRECTIVA: PRINCIPAL (ES) **
QUE POR ACTA NO. 56 DE ASAMBLEA DE ACCIONISTAS DEL 30 DE MARZO DE
2011, INSCRITA EL 18 DE AGOSTO DE 2011 BAJO EL NUMERO 01504789 DEL

LIBRO IX, FUE (RON) NOMBRADO (S):

NOMERE IDENTIFICACION

PRIMER RENGLON

CORTES GOMEZ SALVADOR FRANCISCO P.P., 000000G04913433
SEGUNDO RENGLON

CARDENAS BLAZQUEZ CARLOS P.P. 000000G05002079
TERCER RENGLON

GARCIA MORENO ELIZCONDO CARLOS JOSE P.P. 000000G06102486
CUARTO RENGLON .

LLCREDA RICAURTE ALICIA C.C. 00000003%69%0713
QUINTC RENGLON

TAMAYQO ARANGC GUSTAVO ALBERTO C.C. 000000079152549

*% JUNTA DIRECTIVA: SUPLENTE (S8) **
QUE POR ACTA NO. 56 DE ASAMBLEA DE ACCIONISTAS DEL 30 DE MARZO Db
2011, INSCRITA EL 18 DE AGOSTO DE 2011 BAJO EL NUMERO 01504789 DEL
LIBROQ IX, FUE (RON) NOMBRADC (S):

NOMBRE IDENTIFICACION

PRIMER RENGLON

ARCHILA CABAIL JUAN CARLOS C.C. 000000080409270
SEGUNDO RENGLCN

PARDO HASCHE HILDA MARTA C.C. 000000041662356
TERCER RENGLON

GONZALEZ APANGO FERNANDO C.E. 000000000306817
CUARTO RENGLON

SALAZAR PARRA BERNARDO C.C. 000000079600792
QUINTO RENGLON

SANTAMARIA ESCOBAR IGNACIO ARTURO C.C. 000000079311345

CERTTIFICA:

REPRESENTACION LEGAL: LA ADMINISTRACION DE LA COMPANIA, sS4

REPRESENTACION LEGAL Y LA GESTACION DE SUS NEGOCIOS ESTARAN A CARGO
DEL PRESIDENTE QUIEN TENDRA CUATRC (4) SUPLENTES, QUIENES PODRAN
ACTUAR A NOMBRE DE LA SOCIEDAD EN CUALQUIER TIEMPO MIENTRAS NO SE
CANCELE SU INSCRIPCION EL REGISTRO MERCANTIL, SIN QUE DEBA ACREDITARSE
EN NINGUN CASO UNA FALTA TEMPORAL, ACCIDENTAL © ABSOLUTA DEIL
PRESIDENTE PARA QUE SUS SUPLENTES, COMO REPRESENTANTES LEGALES PUEDAN
ACTUAR VALIDAMENTE EN NOMBRE DE LA SOCTEDAD CON LAS MISMAS FACULTADES
Y ATRIBUCIONES DEL PRESIDENTE. EL PRESIDENTE Y SUS CUATRO (4)
SUPLENTES SERAN DESIGNADOS POR LA JUNTA DIRECTIVA. LAS FUNCIONES DEL
PRESIDENTE Y DE LOS VICEPRESIDENTES SERAN ESTABLECIDAS POR LA JUNTA
DIRECTIVA, SIN PERJUICIO DE LAS FUNCIONES QUE PARA ESOS CARGOS MAS
ADELANTE SE ESTABLECEN EN ESTOS ESTATUTOS. *** SIN PERJUICIO DE LO
ANTERIOR, LA REPRESENTACION JUDICIAL DE LA SOCIEDAD EN PROCESOS
EJECUTIVOS DE CUALQUIER CLASE, PODRA SER EJERCIDA POR EL DIRECTOR DE
OPERACIONES © POR EL GERENTE DE COBRRANZAS DE LA COMPANTa. AST MIsSMO,
LA REPRESENTACION JUDICIAL DE LA COMPANIA, PODRA SER EJERCIDA POR EL
GERENTE DE PROTECCION COMERCIAL O POR EL GERENTE DE RECLAMACIONES DEL
CLIENTE O POR EL GERENTE DE COBRANZAS. PARA TODOS LOS EFECTOS
RELACIONADOS CON CUALQUIER TRAMITE Y DILIGENCIA QUE SEA NECESARIO
ADELANTAR EN AUDIENCIAS DE CONCILIACION PREJUDICIALES 0
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EXTRAPROCESALES Y EN CUALQUIER PROCESO JUDICIAL, ARBITRAL O ;
ADMINISTRATIVO INICIADO POR O CONTRA LA SOCIEDAD, INCLUYENDO PERO SIN |
LIMITARSE A INTERROGATORIOS DE PARTE, AUDIENCIAS DE CONCILIACION, |
DECLARACIONES, TESTIMONIOS, PRUEBAS, CONTESTACIONES, ALEGATOS Y
CUALQUIER OTRA ACTUACION PROCESAL, LA REPRESENTACION LEGAL DE LA
SOCIEDAD PODRA SER EJERCIDA POR EL VICEPRESIDENTE JURIDICO, EL GERENTE
JURIDICO, O POR CUALQUIERA DE LOS ABOGADOS DE LA VICEPRESIDENCIA
JURTDICA DE LA COMPANIA, SEGON CERTIFICACION QUE PARA EL EFECTO EXPIDA
LA bDIRECCION DE GESTION HUMANA DE LA COMPANTA, O POR EL GERENTE DE
PROTECCION COMERCIAL; O POR EL DIRECTOR DE PLANEACION Y DISENO O POR
ELL DIRECTOR DE OPERACION Y MANTENIMIENTO PARA ASUNTOS DE CARACTER
TECNICO.

e e et i 18 . b o T e R R o i

CERTIFICA:
** NOMBRAMIENTOS *#*
QUE FPOR ACTA NGC. DE JUNTA DIRECTIVA DEL 26 DE AGOSTO DE 2009, INSCRITA

i EL 27 DE AGOSTO DE 2009 BAJO EL NUMERO (01322263 DEL LIBRO IX, FUE i
. (RON) NOMBRADO (S) :
NOMEBRE IDENTIFICACION :
FRESIDENTE ]
; ARCHILA CABAL JUAN CARLOS C.C. 000000080409270
\ PRIMER SUPLENTE DEL PRESIDENTE |
é CANTU JIMENEZ ALEJANDROC P.P, 000004460000232 :

QUE POR ACTA NO. 0000189 DE JUNTA DIRECTIVA DEL 13 DE DICIEMBRE DE
2007, INSCRITA EL 20 DE DICIEMBRE DE 2007 BAJO EL NUMERO 01178879 DEL
LIBRO IX, FUE (RON} NOMBRADO (S):

; NOMERE IDENTIFICACION
E SEGUNDO SUPLENTE DEL PRESIDENTE
| PARDO HASCHE HILDA MARIA C.C. 000000041662356

QUE POR ACTA NO. DE JUNTA DIRECTIVA DEL 26 DE AGOSTO DE 2009, INSCRITA !
EL 27 DE AGOSTO DE 2009 BAJO EL NUMERO 01322263 DEL LIBRO IX, FUE |
i {RON) NOMBRADO (8):

NOMERE IDENTIFICACION
TERCER SUPLENTE DEL PRESIDENTE
GARCIA MORENO CARLOS JOSE P.P. 000007340050049 ]

QUE. POR ACTA NO. 221 DE JUNTA DIRECTIVA DEL 10 DE NOVIEMBRE DE 2009, |
- ~INSCRITA EI 10 DE NOVIEMBRE DE 2009 BAJO EL NUMERO 01339850 DEL LIBRO
. FU/{ROGN) NOMBRADO (8):

: NOMBRE IDENTIFICACION
_CUARTO'SUPLENTE DEL PRESIDENTE
L GONZALEZSAPANGO FERNANDO C.E. 000000000306817
OUR: POR DOCUMENTO PRIVADO DE REPRESENTANTE LEGAL DEL 23 DE MAYO DE |
. 2011, INSCRITA EL 3 DE JUNIO DE 2011 BAJO EL. NUMERO 01485083 DEL LIBRO |

i 1X, FUE (RON) NOMBRADO (S):
? NOMBRE IDENTIFICACION :
; CERENTE DE RECLAMACIONES DEL CLIENTE R




_ JIMENEZ VALENCIA VIVIANA C.C. 000000052252627
T OuE T POR T DOCUMENTO  PRIVADC ~DE REPRESENTANTE LEGAL DEL 14~ DE"MAYO DE~

2008, INSCRITA EL 15 DE MAYO DE 2008 BAJO EL NUMERO 01213970 DEL LIBRO
IX, FUE (RON)} NOMBRADO (8):

: NOMBRE ITDENTIFICACION
i GERENTE JURIDICO
ORTIZ MUNOZ ANGELA MARIA C.C. 000000052010356

QUE POR DOCUMENTO PRIVADO DE REPRESENTANTE LEGAL DEL 29 D& ABRIL DE
2008, INSCRITA EL 23 DE MAYO DE 2008 BAJO EL NUMERO 01216356 DEL LIBRO
IX, FUE (RON) NOMBRADO (S):

NOMERE IDENTIFICACION
GERENTE COBRANZAS
RAMIREZ LUNA SOL YALILE C.C. 000000065732502
CERTIFICA:

SIN PERJUICIO EN LO DISPUESTO EN EL ARTICULO 164 DEL, CODIGO DE |
COMERCIO, MEDIANTE DOCUMENTO DEL REPRESENTANTE LEGAL, DEL 30 DE !
NOVIEMBRE DE 2009, INSCRITA EL 0% DE DICIEMBRE DE 2009, BAJO EL NO.
1346025 DEL LIBRO IX, SE REVOCO LA DESIGNACION DE HUGO HERNAN ROMERO
GARZON COMO DIRECTOR DE PROTECCION AL CLIENTE Y ASEGURAMIENTO DE
INGRESOS.

CERTIFICA:
FACULTADES DEL REPRESENTANTE LEGAL: A MAS DE LAS FACULTADES Y DEBERES
QUE OCASIONALMENTE LE ASIGNEN LA ASAMBLEA O LA JUNTA DIRECTIVA, EL
PRESTIDENTE TENDRA LAS SIGUIENTES FUNCIONES: 1: CUMPLIR LAS DECISIONES
DE LA ASAMBLEA Y DE LA JUNTA DIRECTIVA. 2: REPRESENTAR LEGALMENTE A LA
SOCIEDAD ANTE LAS AUTORIDADES DE CUALQUIER ORDEN O NATURALEZA Y ANTE
OTRAS PERSONAS JURIDICAS O NATURALES, HIERA O DENTRO DE JUICIO, CON |
AMPLIAS FACULTADES GENERALES PARA EL BUEN DESEMPENO DE SU CARGO, Y CON
LOS PODERES ESPECIALES QUE EXIGE LA LEY PARA TRANSIGIR, COMPROMETER Y
DESISTIR Y PARA COMPARECER INCLUSIVE ENJUICIC EN DONDE SE DISPUTE LA
PROPIEDAD DE BIENES INMUEBLES, SALVO LOS CASOS EN QUE SE REQUERIRA
AUTORIZACION ESPECIAL CONFORME A LA LEY O A LOS PRESENTES ESTATUTOS.
SIN PERJUICIO DE LO ANTERIOR, LA REPRESENTACION JUDICIAL DE LA
SOCIEDAD EN PROCESOS EJECUTIVOS DE CUALQUIER CLASE, Y EXCLUSTVAMENTE
PARA PARTICIPAR EN LAS AUDIENCIAES DE CONCILIACTON Y ABSOLVER
INTERROGATORIOS DE PARTE QUE SE LLEVEN A CABC DENTRO DE LOS MISMOS,
PODRA SER EJERCIDA POR EI. DIRECTOR DE COPERACIONES O POR EL GERENTE DE
COBRANZAS DE LA COMPANTIA., AST MISMO, LA REPRESENTACION JUDICIAL DE LA
COMPANTA, EXCLUSIVAMENTE PARA EFECTOS DE DAR RESPUESTA A LAS ACCIONES
DE TUTELA QUE SEAN INSTAURADAS EN SU CONTRA Y A LAS PETICIONES,
QUEJAS, RECLAMOS Y RECURSOS QUE PRESENTEN LOS USUARIOS DE LOS
SERVICIOS DE TELECOMUNICACIONES QUE PRESTE LA SOCIEDAD, PODRA SER
EJERCIDA POR EL GERENTE DE PROTECCION COMERCIAL O POR EL GERENTE DE
RECLAMACIONES DEL CLIENTE O POR EL GERENTE DE COBRANZAS. PARA TODOS
LOS EFECTOS RELACIONADOS CON CUALQUIER TRAMITE Y DILIGENCIA QUE SEA
NECESARIO ADELANTAR EN AUDIENCIAS DE CONCILIACION PREJUDICIALES O
EXTRAPROCESALES Y EN CUALQUIER PROCESO JUDICIAL, ARBITRAL O
ADMINISTRATIVO INICIADO POR O CONTRA LA SOCIEDAD, INCLUYENDO PERO SIN
LTMITARSE A INTERROGATORIOS DE PARTE, AUDIENCIAS DE CONCILIACTON,
DECLARACTIONES, TESTIMONIOS, PRUEBAS, CONTESTACIONES, ALEGATOS Y ]
CUALQUIER OTRA ACTUACION PROCESAL, LA REPRESENTACTION LEGAL DE LA
SOCIEDAD PODRA SER EJERCIDA POR EL VICEPRESIDENTE JURIDICO, EIL GERENTE
JURIDICO, © POR CUALQUIERA DE LOS AROGADOS DE LA VICEPRESIDENCIA
JURIDICA DE LA COMPANIA, SEGUN CERTIFICACION QUE PARA EL EFECTO EXPIDA |
LA DIRECCION DE GESTION HUMANA DE LA COMPANTA, O POR EL GERENTE DE |
PROTECCION COMERCIAL; O POR EL DIRECTOR DE PLANEACION Y DISENO O POR
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EL DIRECTOR DE OPERACION Y MANTENIMIENTO PARA ASUNTOS DE CARACTER
TECNICO. 3: MANEJAR LOS ASUNTOS Y OPERACIONES DE LA SOCIEDAD, TANTO
LOS EXTERNOS COMC LOS CONCERNIENTES A SU ACTIVIDAD INTERNA Y, EN
PARTICULAR, LAS OPERACIONES, LA CONTABILIDAD, LA CORRESPONDENCIA Y LA
VIGILANCIA DE SUS BIENES, TODO DENTRC DE LAS ORIENTACIONES E
INSTRUCCIONES EMANADAS DE LA ASAMBLEA Y DE LA JUNTA DIRECTIVA. 4:
CELEBRAR CUALQUIER CLASE DE ACTO O CONTRATC PARA EL DESARROLLO DEL
OBJETO SOCIAL DE LA COMPANIA, PERC PARA NEGOCIOS DE CUANTIA SUPERIOR A
CTEN MIL (100.000) SALARIOS MINIMOS LEGALES MENSUALES VIGENTES, EL
PRESIDENTE REQUERIRA AUTORIZACION PREVIA Y EXPRESA DE LA JUNTA
DIRECTIVA. 5: NOMBRAR Y REMOVER LIBREMENTE A LAS PERSONAS QUE DEBAN
DESEMPENAR  LOS EMPLEOS CREADOS POR LA EMPRESA. 6; CONSTITUIR
APODERADOS ESPECIALES PARA ATENDER LOS ASUNTOS JUDICIALES Y
EXTRAJUDTCIALES, ASI COMO LAS TRAMITACIONES QUE DEBAN ADELANTARSE ANTE
LAS AUTORIDADES DE CUALQUIER ORDEN, CON LA AUTORIZACION PREVIA DE LA
JUNTA DIRECTIVA CUANDO ESTA SE REQUIERA. 7: MANTENER FRECUENTEMENTE
INFORMADA A LA JUNTA DIRECTIVA DE LA COMPANIA SOBRE EL FUNCIONAMIENTO
DE TA SOCIEDAD Y SUMINISTRARLE LOS DATOS Y DOCUMENTOS QUE AQUELLA
SOLICITE. 8: PREPARAR Y EJECUTAR EL PRESUPUESTO APROBADO POR LA JUNTA
DIRECTIVA DE LA SOCIEDAD. 9: ORDENAR Y APROBAR Y ESTUDIOS COMERCIALES
DE FACTIBILIDAD. 10: DECIDIR SOBRE LOS ASUNTOS COMERCIALES,
FINANCTEROS, TECNICOS Y ADMINISTRATIVOS DE LA COMPANIA QUE NO
REQUIERAN APROBACION DE LA JUNTA DIRECTIVA. 11: COORDINAR Y CONTROLAR
LA GESTION COMERCIAL DE LA COMPANIA Y MANTENER LAS RELACIONES PUBLICAS
DE LA MISMA. 12: ORGANIZAR, DIRIGIR Y CONTROLAR EL FUNCIONAMIENTO
INTERNC DE LA COMPANIA. 13: VELAR POR QUE SE LLEVEN CORRECTAMENTE LA
CONTABILIDAD Y LOS LIBROS DE LA SOCIEDAD, AUTORIZAR Y SUSCRIBIR LOS
BALANCES E INFORMES PERIODICOS Y SOMETERLOS A LA CONSIDERACION DE LA
JUNTA LO MISMO QUE LOS ESTADOS FINANCIEROS. 14: PRESENTAR A LA
CONSIDERACION DE LA JUNTA DIRECTIVA INFORME SOBRE LA MARCHA DE LA
COMPANTA Y SOBRE SU SITUACION COMERCIAL, TECNICA, ADMINISTRATIVA Y
FINANCIERA. 15: PRESENTAR ANUALMENTE Y EN FORMA OPORTUNA A LA JUNTA
DIRECTIVA Y A LA ASAMBLEA DE ACCIONISTAS LAS CUENTAS, EL INVENTARIO,
EL. BALANCE GENERAL Y EL ESTADO DE PERDIDAS Y GANANCIAS, JUNTO CON UN
INFORME GENERAL SOBRE LA MARCHA DE LOS NEGOCIOS SOCIALES DURANTE EL

;EJFRCICIO INMEDIATAMENTE ANTERIOR, LAS INNOVACIONES INTRODUCIDAS Y

155y F@R COMETERSE EN EL FUTURC PARA EL CABAL CUMPLIMIENTO DEL
2TO SOCI&L. 16 : DETERMINAR LA INVERSION DE LOS FONDOS DISPONIBLES

HQUE NO“SEAN’ ﬂECESARIOS PARA LAS OPERACIONES INMEDIATAS DE LA SOCIEDAD.

7 HCﬁMPLIR ¥ HACER CUMPLIR LOS ESTATUTOS Y REGLAMENTOS DE LA
! vxéDAD 18: FIJAR EL NOUMERO DE EMPLEOS DEPENDIENTES DE LA
PRE SIDENCIA QUE DEMANDE EL BUEN SERVICIO DE LA COMPANIA, CON BASE EN
LA PLANTA DE PERSONAL APROBADA POR LA JUNTA DIRECTIVA Y DETERMINAR SU
REGIMEN DE REMUNERACION. 19: EJERCER LAS DEMAS FUNCIONES LEGALES Y
ESTATUTARIAS Y LAS QUE LE ASIGNEN O DELEGUEN LA ASAMBLEA GENERAL O LA

96639 - LOTE M2A1R4T
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JUNTA DIRECTIVA. 20: COMPARECER ANTE NOTARIO PARA LEGALIZAR LAS

' DECISIONES DE LA ~ASAMBLEA 'O~ DE ~ LA "JUNTA DIRECTTVA QUE-REQUIERAN -

ELEVARSE A ESCRITURA PUBLICA. 21. VELAR PORQUE TODOS LOS EMPLEADOS DE
LA SOCIEDAD CUMPLAN ESTRICTAMENTE SUS DEBERES Y PONER EN CONOCIMIENTO
DE LA  ASAMBLEA GENERAL DE ACCIONISTAS O JUNTA DIRECTIVA LAS
IRREGULARIDADES © FALTAS GRAVES QUE OCURRAN SOBRE ESTE PARTICULAR. 22.
PRESENTAR A LA ASAMBLEA GENERAL DE ACCIONISTAS UN INFORME DE
IDENTIFICACION Y CALIFICACION DE RIESGOS, PREPARADO POR EL O POR UNA
SOCIEDAD CALTFICADORA DE VALORES SI FUERE EL CASO, Y QUE HARA PARTE
INTEGRAL DEL INFORME DE GESTION PRESENTADO AL FINAL DE CADA EJERCICIO
CONTABLE. 23. DISENAR Y DETERMINAR LA FORMA EN QUE SE DEBERAN REVELAR
AL PUBLICO LOS ESTANDARES MINIMOS DE INFORMACION EXIGIDOS POR LAS
AUTORIDADES COMPETENTES, SIEMPRE QUE LA SOCIEDAD ESTE OBLIGADA A ELLO.
24, ASUMIR LA RESPONSABILIDAD DEL CONTROL INTERNC DE LA COMPANTA E
INCLUIR EN SU INFORME DE GESTION LOS HALLAZGOS RELEVANTES QUE SURJAN
DURANTE EL DESARROLLO DE LAS ACTIVIDADES DE CONTROL INTERNO.

CERTIFICA:
*%* REVISOR FISCAL **
QUE POR ACTA NO. 0000036 DE ASAMBLEA DE ACCIONISTAS DEL 21 DE MARZO DE
2002, INSCRITA EL 12 DE ABRIL DE 2002 BAJC EL NUMERO 00822241 DEL
LIBRO IX, FUE (RON) NOMBRADO (S):

NCMBRE IDENTIFICACION
REVISOR FISCAL PERSONA JURIDICA
ERNST & YOUNG AUDIT LTDA N.I.T. G00008600088905%

QUE PCR DOCUMENTO PRIVADO DEL 8 DE ABRIL DE 2002, INSCRITA EL 12 DE
ABRIL DE 2002 BAJO EL NUMERC (00822242 DEL LIBRO IX, FUE (RON) NOMBRADO
(8):

NOMBRE IDENTIFICACION
REVISOR FISCAL PRINCIPAIL
RODRIGUEZ PARRA LUZ ELENA C.C. 000000051626899

QUE POR CERTIFICACION NO. DE REVISOR FISCAL DEL 26 DE OCTUBRE DE 2011,
INSCRITA EL 27 DE OCTUBRE DE 2011 BAJO EL NUMERO 01523617 DEL LIBRO
IX, FUE (RON} NOMBRADO (38):

NOMBRE IDENTIFICACTON
SEGUNDO SUPLENTE DEL REVISOR FISCAL
RAMIREZ GUERRA ANGELA MARIA C.C. 000000052813416

QUE POR DOCUMENTO PRIVADO DE REVISOR FISCAL DEL 25 DE NOVIEMBRE DE
2010, INSCRITA EL 25 DE NOVIEMBRE DE 2010 BAJO EL NUMERO 01431403 DEL
LIBRO IX, FUE (RON} NOMBRADO (8):

NOMBRE IDENTIFICACION
REVISOR FISCAL SUPLENTE
FONSECA ECHEVERRY JUAN CAMILO C.C. 000000079948886
CERTIFICA:

QUE POR RESOLUCION NO.320-4642 DEL 27 DE DICIEMBRE DE 1.993 DE --
LA SUPERINTENDENCIA DE SOCIEDADES, INSCRITA EL 29 DE DICIEMBRE DE
1.993 BAJO EL NO. 432.314 DEL LIBRO IX, MEDIANTE LA CUAL AUTORIZA
REALIZAR UNA EMISION DE BONOS OBLIGATORIAMENTE CONVERTIBLES EN - -
ACCIONES DE LA SOCIEDAD, POR UNA CANTIDAD HASTA DE $28.296'482, -
386.00 MCTE. -
CERTIFICA:

QUE POR ACTA NO.17 DE LA JUNTA DIRECTIVA DEL 3 DE DICIEMRBE DE --
1.993, INSCRITA EL 29 DE DICIEMBRE DE 1.993 BAJO EL NO. 432,315 -
DEL LIBRO IX, SE NOMBRO COMO REPRESENTANTE LEGAL DE LOS TENEDORES
DE BONOS OBLIGATORIAMENTE CONVERTIBLES EN ACCIONES A LA SOCIEDAD:
"CORPORACION FINANCIERZA UNION S.A. CORFIUNION S.A.", PARA [.A EMI-
SION AUTORIZADA SEGUN RESOLUCION NO. 320-4642 DEL 27 DE DICIEMERE

i
i
i
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DE 1.9923, DE LA SUPERINTENDENCIA DE SOCIEDADES.
CERTIFICA:
QUE POR RESCOLUCION NO.320-783 DEL 19 DE ABRIL DE 1.994 DE LA SU- ]
PERINTENDENCIA DE SOCIEDADES, INSCRITA EL 21 DE ABRIL DE 1.9%94 BA :
JO EI- NO. 444.770 DEL LIBRC IX, POR LA CUAL SE AUTORIZA UNA EMI-
SION DE BONOS OBLIGATORIAMENTE CCONVERTIBLES EN ACCICNES. -
CERTIFICA:
QUE POR ACTA NO. 23 DE LA JUNTA DIRECTIVA DEL 23 DE FEERERO DE -
i 1.994, INSCRITA EI.L 15 DE SEPTIEMBRE DE 1.594, BAJO EL NO. 463066
DEL LIBRO IX, SE COMO COMO REPRESENTANTE LEGAL DE LOS TENEDORES -
DE BONOS OBLIGATORIAMENTE CONVERTIBLES EN ACCIONES A LA SOCIEDAD
"CORPORACION FINANCIERA UNION S.A." CORFIUNION S.A. PARA LA EMI- i
STON AUTORIZADA SEGUN RESOLUCICN NO. 320-783 DEL 1% DE ABRIL DE -

1.994,
CERTIFICA:
¢ QUE POR RESOLUCION NO. 320-812 DEL 30 DE MAYO DE 1.9%95 DE LA SU-
. PERINTENDENCIA DE SOCIEDADES, INSCRITA EL 31 DE MAYO DE 1.3995, BA :

JO EIL. NO. 494.830 DEL LIBRO IX, SE AUTORIZO UNA EMISION DE BONOS i
OBLIGATORIAMENTE CONVERTIBLES EN ACCIONES -BOCEAS- POR CUARENTA -
MIL MILLONES DE PESOS ( $§ 40.000.000.000)
CERTIFICA:
QUE POR ACTA NO.39 DE LA REUNION DE JUNTA DIRECTIVA DEL 29 DE MAR
70 DE 1.995, TINSCRITA EL 31 DE MAYO DE 1.995 BAJO EL NO. 494.829
DEL LIBRO IX, FUE NOMBRADA REPRESENTANTE LEGAL DE LOS TENEDORES -
DE BONOS : LA CORPORACTON FINANCIERA UNION S.A. CORFIUNION.
CERTIFICA
| QUE POR DOCUMENTO PRIVADO DEL 31 DE OCTUBRE DE 2002 Y RESOLUCION
DE LA SUPERINTENDENCIA DE VALORES NO. 0812 DEL 22 DE OCTUBRE DE
2002, INSCRITA EL 30 DE DICIEMBRE DE 2002 BAJO EL NO. 859962 DEL
i LIBRO IX, FUE NOMBRADA REPRESENTANTE LEGAL DE LOS TENEDORES DE
BONOS A : HELM TRUST S.A. EMISION $450.000.000.000.
CERTIFICA
| QUE POR DOCUMENTO PRIVADO DEL 03 DE FEBRERO DE 2006 INSCRITA EL
51 DE MARZO DE 2006 BAJO EL NO. 1045029 DEL LIBRO 1IX, FUE
NOMBRADA REPRESENTANTE LEGAL DE LOS TENEDORES DE BONOS A
SHELM "TRUST S.A. EMISION $500.000.000.000.
Lo i, CERTIFICA:

“BOR  DOCUMENTO PRIVADO NO. 0000001 DE REPRESENTANTE LEGAL DEL 14 DE
DICIEMBRE DE 2005, INSCRITO EL 3 DE MARZO DE 2006 BAJO EL NUMERO
“01042113%DEL LIBRO IX, SE COMUNICO QUE SE HA CONFIGURADO UNA SITUACION |
L5 ~ONTROL POR PARTE DE LA SOCIEDAD MATRIZ: COMUNICACION CELULAR S A
. L COMCEL S A, RESPECTO DE LAS SIGUIENTES SOCIEDADES SUBORDINADAS:

{ [ NFRAESTRUCTURA CELULAR COLOMBIANA S A ESP QUE SE PODRA ABREVIAR EN
INFRACEL S A ESP ; ;
DOMICILIO: BOGOTA D.C. : :

BHEIF - LOTE M241340




DOCUMENTO PRIVADO DE REPRESENTANTE LEGAL DEL 28 DE NOVIEMBRE
CENEERTTO TEL 92 “DE DTCIEMBRE DE 2008 "BAJO BL NUMERO- 01264466
SE COMUNICO QUE SE HA CONFIGURADO UNA SITUACION DE

(QUE POR
DE 2008,
DEL LIBRO IX,

CONTROL POR PARTE DE LA SOCIEDAD MATRIZ: COMUNICACION CELULAR S A

COMCEL: S A, RESPECTO DE LAS SIGUIENTES SOCIEDADES SUBORDINADAS:

- QCEANIC DIGITAL JAMAICA LTD

DOMICILIO: (FUERA DEL PAIS)
QUE POR CERTIFICACION NO. DE REPRESENTANTE LEGAL DEL 23 DE JULIO DE

20089, INSCRITO EL 27 DE ENERO DE 2010 BAJO EL NUMERC 01357039 DEL
LIBRO IX, SE COMUNICO QUE SE HA CONFIGURADO UNA SITUACION DE CONTROL
POR PARTE DE LA SOCIEDAD MATRIZ: COMUNICACION CELULAR 5 A COMCEL S A,
RESPECTO DE LAS SIGUIENTES SOCIEDADES SUBORDINADAS:
- CLARC PANAMA S A
DOMICILIO: (FUERA DEL PAIS)
QUE POR DOCUMENTC PRIVADO DE REPRESENTANTE LEGAIL DEL 27 DE ENERO DE
2011, INSCRITO EL 31 DE ENERO DE 2011 BAJO EL NUMERO 01448875 DEL
LIBRO IX, SE COMUNICC QUE SE HA CONFIGURADO UNA SITUACION DE CONTROL
POR PARTE DE LA SOCIEDAD MATRIZ: COMUNICACION CELULAR S A COMCEL S A,
RESPECTO DE LAS SIGUIENTES SOCIEDADES SUBORDINADAS:
- TELMEX COLOMBIA S A
DOMICILIO: BOGOTA D.C,
QUE POR DOCUMENTO PRIVADC DE REPRESENTANTE LEGAL DEL 27 DE ENERO DE
2011, INSCRITO EL 31 DE ENERO DE 2011 BAJO EL NUMERO 01448880 DEL
LIBRO 11X, SE COMUNICO QUE SE HA CONFIGURADO UNA SITUACION DE CONTROL
POR PARTE DE LA SOCIEDAD MATRIZ: COMUNICACION CELULAR S A COMCEL S A,
RESPECTO DE LAS SIGUIENTES SCCIEDADES SUBORDINADAS:
- MEGACANALES S A 5 EN LIQUIDACION
DOMICILIO: BOGOTA D.C,
QUE POR DOCUMENTO PRIVADO DE REPRESENTANTE LEGAIL DEL 27 DE ENERC DE
2011, INSCRITO EL 31 DE ENERC DE 2011 BAJO EL NUMERO 01448887 DEL
LIBRO IX, SE COMUNICO QUE SE HA CONFIGURADO UNA SITUACION DE CONTROL
POR PARTE DE LA SOCIEDAD MATRIZ: COMUNICACION CELULAR S A COMCEL S A,
RESPECTO DE LAS SIGUIENTES SOCIEDADES SUBORDINADAS:
- TELMEX PERU S A
DOMICILIO: (FUERA DEL PAIS)
QUE POR DOCUMENTO PRIVADO DE REPRESENTANTE LEGAL DEL 27 DE ENERO DE
2011, INSCRITC EL 31 DE ENERC DE 2011 BAJO EL NUMERO 01448921 DEL
LIBRC IX, SE COMUNICO QUE SE HA CONFIGURADO UNA SITUACION DE CONTROL
POR PARTE DE LA SOCIEDAD MATRIZ: COMUNICACION CELULAR S A COMCEL 8 A,
RESPECTO DE LAS SIGUIENTES SOCIEDADES SUBORDINADAS:
- THE NOW OPERATICN SAS EN LIQUIDACION
DOMICILIO: BOGQTA D.C.
QUE POR DOCUMENTC PRIVADO DEL 10 DE MARZ0 DE 2003, INSCRITO EL 13 DR
MARZO DE 2003 BAJC EL NUMERO 00870427 DEL LIBRO IX, SE COMUNICO QUE SE
HA CONFIGURADO UNA SITUACION DE GRUPO EMPRESARTIAL POR PARTE DE LA
SOCIEDAD MATRIZ: COMUNICACION CELULAR S A COMCEL 8 A, RESPECTQO DE LAS
SIGUIENTES SOCIEDADES SUBORDINADAS:
- CELCARIBE S A
DOMICILIO: CARTAGENA (BOLIVAR)

CERTIFICA:
QUE POR DOCUMENTO PRIVADO NO. 0000001 DE REPRESENTANTE LEGAL DEL 14 DE
DICIEMBRE DE 2005, INSCRITO EL 2 DE MARZO DE 2006 BAJO EL NUMERO
01041846 DEL LIBRO IX, COMUNICO LA SCCIEDAD MATRIZ:
- AMGOV COLOMBIA S A
DOMICILIO: BOGOTA D.C.

QUE SE HA CONFIGURADO UNA SITUACION DE CONTROL CON LA SOCIEDAD DE LA
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REFERENCIA.
QUE POR DOCUMENTO PRIVADC NO. 0000001 DE REPRESENTACION LEGAL DEL 13
DE FEBRERO DE 2006, INSCRITO EL 2 DE MARZO DE 2006 BAJO EIL NUMERO
01041848 DEL LIBRO IX, COMUNICO LA SQOCIEDAD MATRIZ:
- AMERICA MOVIL SA DE C V
DOMICILTOQ: (FUERA DEL PAIS)
QUE SE HA CONFIGURADO UNA SITUACION DE CONTROL CON LA SOCIEDAD DE LA
REFERENCTIA.

CERTIFICA:
QUE POR DOCUMENTO PRIVADO DE REPRESENTACION LEGAL DEL 01 DE ABRIL DE
2003, INSCRITO EL 02 DE MAYO DE 2003 BAJO EL NCO. 877585, LA SOCIEDAD
DE LA REFERENCIA COMCEL S.A. (MATRIZ) ACTUALIZA LA INFORMACION
RELATIVA A LOS PRESUPUESTOS QUE DAN LUGAR AL GRUPO EMPRESARIAIL SEGUN
ACUERDO DE ADMINISTRACION SUSCRITO POR LA MATRIZ COMCEL S. A. Y
CELCARIBE &. A. EMPRESA REGIONAL DE COMUNICACIONES CELULARES DE LA

COSTA ATLANTICA S. A. CELCARIBE S.A. {SUBORDINADA), REGISTRO QUE
MODIFICA ES EL 870427 DEL LIBRO IX.
CERTIFICA:

**% ACLARACION SITUACION DE CONTROL ***
QUE LA SITUACION DE CONTROL INSCRITA BAJO EL NO. 1041848 DEL LIBRO IX
ES EJERCIDA A TRAVES DE LA SOCIEDAD AMOV COLOMBIA S.A. MODIFICADA
MEDIANTE DOCUMENTO PRIVADC DEL 27 DE ENERO DE 2010 INSCRITA EL 9 DE
FEBRERO DE 2010 BAJO EL REGISTRO NO. 01360388 DEL LIBRO IX, EN EL
SENTIDO DE INDICAR QUE LAS SOCIEDADES AMERTCA MOVIL S.A.B. DE C.V. Y
TELMEX TNTERNACTONAL S.A.B. DE C.V. {CONTROLANTES EN FORMA CONJUNTA)
CONFIGURAN SITUACION DE CONTROL Y GRUPO EMPRESARIAL CON LAS SOCIEDADES
COMCEL &.A., INFRACEL S.A. E.SP., AMOV COLOMBIA S.A., TELMEX COLOMBIA
S.A., TELMEX TELECOMUNICACIONES S.A. E.S.P., PAGINAS TELMEX COLOMBIA
S.A., NETWORK AND OPERATION S.A., THE NOW OPERATION S.A., NEW DINAMIC
COMPANY S.A., CABLECARIBE S.A. Y MEGACANALES S.A. {(SUBORDINADAS).
*x% ACLARACION SITUACION DE CONTROL ***
QUE LA SITUACION DE CONTROL INSCRITA BAJO EL NO. 1264406 DEL LIBRO IX
EQ EJERCIDA DE FORMA INDIRECTA A TRAVES DE LA SOCIEDAD AMX SANTA LUCIA
INC.
CERTIFICA:
*%% ACLARACION SITUACION DE CONTROL ***
UACION DE CONTROL INSCRITA BAJO EL NO. 01357039 DEL LIBRO
"FUE CONFIGURADA EL 22 DE JULIO DE 2009.
CERTIFICE

- *%%* ACLARACION SITUACION DE CONTROL ***
‘T.A SITUACION DE CONTROL INSCRITA BAJO EL NO. 01448875 DEL LIBRO

1X, FUE CONFIGURADA EL 29 DE DICIEMBRE DE 2010. EN QUE LA SOCIEDAD

MATRIZ COMUNICACION CELULAR S A COMCEL S A COMUNICA QUE EJERCE
SITUACION DE CONTROL SOBRE LA SOCIEDAD TELMEX COLOMBIA S.A.

SUBORDINADA.

LOTE M241340
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CERTIFICA:

¥ % % ACTARACION ETTUACION DE CONTROL**¥™ =~
SE ACLARA LA SITUACION DE CONTROL INSCRITA EL DTIA 31 DE ENERO DE 2011,

1

BAJO EL NO. 01448880 DEL LIBRO IX, EN EL SENTIDO DE INDICAR QUEVESTA
SE CONFIGURO DESDE EL 29 DE DICIEMBRE DE 2010, EN QUE LA SOCIEDAD
MATRIZ DE LA REFERENCIA COMUNICA QUE EJERCE SITUACION DE CONTROL SOBRE

LA SOCIEDAD MEGACANALES S.A. (SUBORDINADA} .
CERTIFICA:

*+ % ACLARACION SITUACION DE CONTROL***
SE ACLARA LA SITUACION DE CONTROL INSCRITA EL DIA 31 DE ENERO DE 2011,
BAJO EL. NO. 01448887 DEL LIBRO IX, EN EL SENTIDO DE INDICAR QUE ESTA
SE CONFIGURO DESDE EL 29 DE DICIEMBRE DE 2010, EN QUE LA SOCIEDAD
MATRIZ DE LA REFERENCIA COMUNTCA QUE EJERCE SITUACION DE CONTROL SOERE
LA SOCIEDAD (TELMEX PERU S.A.) SUBORDINADA

CERTIFICA:
*%* ACLARACION SITUACION DE CONTROL™***
SE ACLARA LA SITUACION DE CONTROL INSCRITA EL DIA 31 DE ENERO DE 2011,
BAJO EL NO. 01448921 DEL LIBRO IX, EN EL SENTIDO DE INDICAR QUE ESTA
SE CONFIGURO DESDE EL 29 DE DICIEMBRE DE 2010, EN QUE LA SOCIEDAD
MATRIZ DE LA REFERENCIA COMUNICA QUE EJERCE SITUACION DE CONTROL SOERE
LA SOCIEDAD THE NOW OPERATION S.A. SUBORDINADA.

CERTIFICA:
*+* ACLARACION SITUACION DE CONTROL* *+
QUE POR DOCUMENTC PRIVADO DEL REPRESENTANTE LEGAL DEL 27 DE ENERO DE
2011, 1INSCRITO EL 02 DE FEBRERO DE 2011 BAJO EL NUMERC DE REGISTRO
01449498 DEL LIBRO IX, SE MODIFICA LA SITUACION DE CONTROL INSCRITA
CON EL NUMERO 013570639 DEL LIBRO IX , EN EIL SENTIDO DE TNDICAR QUE LA
SOCIEDAD DE LA REFERENCIA (MATRIZ) EJERCE SITUACION DE CONTROL
INDIRECTA SOBRE LA SOCIEDAD CLARQ PANAMA S.A. Y AMX SANTA LUCIA INC A
TRAVES DE SUS SUBORDINADA TELMEX PERU S.A.

CERTIFICA:

** * ACLARACION SITUACION DE CONTROL***
QUE POR DOCUMENTC PRIVADO DEL REPRESENTANTE LEGAL DEL 27 DE ENERO DE
2011, 1INSCRITO EL 02 DE FEBRERO DE 2011 BAJO EL NUMERO DE REGISTRO
01449499 DEL LIBRC IX, MODIFICA SITUACION DE CONTROL INSCRITA CON EL
NUMERO 01264406 DEL LIBRO IX , EN EI, SENTIDO DE INDICAR QUE LA
SOCIEDAD DE LA REFERENCIA (MATRIZ) EJERCE SITUACION DE CONTROL
INDIRECTA SOBRE LA SOCIEDAD CLARO PANAMA S.A. Y AMX SANTA LUCIA INC A
TRAVES DE SU SUBCRDINADA TELMEX PERU S.A.

CERTIFICA:
QUE LA SOCIEDAD TIENE MATRICULADOS LOS SIGUIENTES ESTABLECIMIENTOS:
NOMBRE : COMCEL CAC CALLE 13 ZONA IN
MATRICULA NO : 02175266 DE 27 DE ENERO DE 2012
RENOVACION DE LA MATRICULA : EL 27 DE ENERC DE 2012
ULTIMO ANO RENOVADO : 2012
*****************************************1\—***********************t****
NOMBRE : COMCEL S.A CAC KENNEDY
MATRICULA NO : 01657921 DE 7 DE DICIEMERE DE 2006
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012
ULTIMO ANO RENQVADO : 2012
*****************************************i********************1\—*******
NOMBRE : COMCEL S A CAC SALITRE
MATRICULA NO : 01643005 DE 9 DE OCTUBRE DE 2006
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012
ULTIMC ANO RENOVADO : 2012
***'!r*****************************************************************t
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NOMBRE : COMCEL S A CAC CENTRO

MATRICULA NO : 01545180 DE 3 DE NOVIEMBRE DE 2005

RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012

ULTIMO ANO RENOVADGC : 2012
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NOMBRE : COMCEL S A CAC ALAMOS

MATRICULA NO : 01545178 DE 3 DE NOVIEMBRE DE 2005

RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012

ULTTIMO ANO RENOVADO : 2012
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NOMBRE : COMCEL S A CAC PEPE SIERRA

MATRICULA NO : 01218348 DE 2 DE OCTUBRE DE 2002

RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012

ULTIMC ANO RENOVADO : 2012
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NOMBRE : COMCEL S A CAC AV AMERICAS _

MATRICULA NO : 01218746 DE 4 DE OCTUBRE DE 2002

RENOVACICN DE LA MATRICULA : EL 22 DE MARZ(C DE 2012

ULTIMO ANO RENOVADO : 2012
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NOMBRE : COMCEL S A CAC AVENIDA BOYACA

MATRICULA NO : 01760530 DE 14 DE DICIEMBRE DE 2007

RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012

ULTIMO ANO RENOVADO : 2012
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NOMBRE : COMCEL 8 A CVC GRAN ESTACION

MATRICULA NO : 01760527 DE 14 DE DICIEMBRE DE 2007

RENOVACTION DE LA MATRICULA : EL 22 DE MARZO DE 2012

ULTIMO ANO RENOVADO : 2012
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NOMBRE : CVC HAYUELOS COMCEL SA

MATRICULA NO : 01856345 DE 9 DE DICIEMBRE DE 2008

RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012

ULTIMO ANO RENOVADO : 2012

**********i******************i****************************************

' 'NOMBRE : CVC PLAZA DE LAS AMERICAS COMCEL SA

TRICUEA MO : 01856341 DE 9 DE DICIEMBRE DE 2008
AVASTON DE LA MATRICULA : EL 22 DE MARZO DE 2012

_ULTIMOANO RENOVADO : 2012
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:E : COMCEL $ A CAC VENECIA

MATRICULA NO : 00931343 DE 31 DE MARZO DE 1999

RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012
ULTIMO ANO RENOVADO : 2012
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NOMBRE : CVC UNICENTRO COMCEL SA

T MATRIGULA NG 01856342 DE™9 DE DICIEMBRE DE 2008~ - :
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012 3
ULTIMO ANO RENOVADO : 2012 | ;
****************************************************************‘k***:**
NOMBRE : CVC SANTAFE COMCEL SA w
MATRICULA NO : 01856339 DE ¢ DE DICIEMBRE DE 2008 ‘
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012 :
ULTIMO ANO RENOVADO : 2012 .
R R R g AR R E R E R E R SRR S R RS RS RS R REE RS EEE RS
NOMBRE : COMCEL S A CAC CHICO
MATRICULA NO : 00672319 DE 15 DE NOVIEMBRE DE 1995
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012 i

ULTIMO ANO RENQVADO : 2012 i
R 2 2 AR R 2222 R 222222222222 222322322 222222222222 R A Y ;

NOMBRE : COMCEL S A CAC CENTRO INTERNACIONAL
MATRICULA NO : 01335176 DE 26 DE ENERC DE 2004
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012
ULTIMO ANO RENOVADO : 2012
; A A A A ERRE RS LSS EERESESEREEETREEEREEREFEEEFETEELE RS EEEERE £ R I IE T ST T I IR
; NOMBRE : CVC CC SAN MARTIN
MATRICULA NO : 01814223 DE 27 DE JUNIO DE 2008
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012
ULTIMO ANO RENOVADO : 2012
LR R SRR F R EAE S LR RS EREEREE R R ER LT E LR R EER R R EE LR SRR R PR R TR EERSE R R R
NOMBRE : COMCEL &.A CAC RESTREPO
MATRICULA NO : 01674219 DE 15 DE FEBRERO DE 2007
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012
ULTIMO ANO RENOVADO : 2012 :
********************************************************************-{r*
NOMBRE : COMCEL S.A CAC CHAPINERO
MATRICULA NO : 01679384 DE 1 DE MARZO DE 2007
RENCOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012
ULTIMO ANO RENOVADO : 2012
LA A S EE AR SR SR RS RS LR R RS RTEEEREERE EEEEE RS EERE TR IR T I I I I I IR I R S g R Y
NOMBRE : COMCEL S.A CAC SOACHA
MATRICULA NO : 01679383 DE 1 DE MARZO DE 2007
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012
i ULTIMO ANO RENOVADO : 2012
********************************i—********************************t**i‘*
NOMBRE : CVC ATLANTIS PLAZA COMCEL S A
MATRICULA NO : 01481990 DE 24 DE MAYO DE 2005
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012
ULTIMO ANO RENOVADO : 2012 ‘
**************-k***************************-k*************************ig*
; NOMBRE : COMCEL S A CAC CEDRITOS
? MATRICULA NO : 01463294 DE 23 DE MARZO DE 2005
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012 ‘ !
ULTIMO ANO RENOVADO : 2012
***********1\'**********************************************t*********i’g*
NOMBRE : COMCEL S A CAC AV SUBA
MATRICULA NO : 01335181 DE 26 DE ENERO DE 2004
RENOVACION DE LA MATRICULA : EL 22 DE MARZO DE 2012
ULTIMO ANO RENOVADO : 2012
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DE CONFORMIDAD CON LO ESTABLECIDO POR LA LEY 962 DE 2005, LOS ACTOS DE !
! REGISTRO AQUI CERTIFICADOS QUEDAN EN FIRME CINCO (5) DIAS HABILES

DESPUES DE LA FECHA DE INSCRIPCION, SIEMPRE QUE NO SEAN OBJETQ DE
RECURSOS EN LA VIA GUBERNATIVA.

*oA EIL. PRESENTE CERTIFICADC NO CONSTITUYE PERMISO DE ok ok !
* ok FUNCIONAMIENTO EN NINGUN CASO ok X

SENOR EMPRESARIO, SI SU EMPRESA TIENE ACTIVOS INFERIORES A 30.000
SMLMV Y UNA PLANTA DE PERSONAL DE MENOS DE 200 TRABAJADORES, USTED
TIENE DERECHC A RECIBIR UN DESCUENTO EN EL PAGO DE LOS PARAFISCALES DE
75% EN EL PRIMER ANO DE CONSTITUCION DE SU EMPRESA, DE 50% EN EL
SEGUNDO ANO Y DE 25% EN EL TERCER ANO. LEY 590 DE 2000 Y DECRETO 525

DE 2009.
i RECUERDE INGRESAR A www.supersociedades.gov.co PARA VERIFICAR SI SU !
. 5 EMPRESA ESTA OBLIGADA A REMITIR ESTADOS FINANCIEROS. EVITE SANCIONES. i

EL SECRETARIO DE LA CAMARZ DE COMERCIO,

VALOR : $ 4,000

DE CONFORMIDAD CON EL DECRETO 2150 DE 1995 Y LA AUTORIZACION IMPARTIDA
POR LA SUPERINTENDENCIA DE INDUSTRIA Y COMERCIO, MEDIANTE EL OFICIO
DEL 18 DE NOVIEMBRE DE 1996, LA FIRMA MECANICA QUE APARECE A
CONTINUACION TIENE PLENA VALIDEZ PARA TODOS LOS EFECTOS LEGALES
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Abstract This paper analyses the regulation of the market of voice call
termination on mobile networks, by considering the remedy of asymmetric
access charges and the hypothesis of discriminatory retail pricing. In the
two way interconnection, the operators revenue depends on two factors: the
retail price and the access charge. If the retail prices are different between
calls that terminate on the same network (on-net) and calls that terminate
on the rival network (off-net), the competition is more complex, involving
positive networks externalities for the incumbent operator. In order to reduce
the competitive disadvantage for new entrants and smaller operators many
European regulation authorities have introduced the remedy of asymmetric
access charges. This paper is aimed at analysing the effectiveness of this
regulatory measure, assuming that operators are differentiated in terms of
brand loyalty and cost structure.
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292 F. Di Pillo et at.

1 Introduction

The mobile networks competition is characterized by the two way interconnec-
tion [ ~"]. This access modality is verified when each firm in the market must
negotiate with each other to gain access to each other’s subscribers [].

Indeed, the interconnection in the mobile telecommunications industry
requires cooperation between rival operators that must agree on their price,
in order to provide the service to all users [7]. So, the access charge (or
termination charge) is the price paid by each operator for terminating the call
on the rival network. At the same time, the access charge represents the price
obtained from each operator for terminating the rival’s call on its own network.

Without an intervention of regulation authority and when operators are
of unequal size (asymmetry in market shares), the incumbent operator could
use the access charge as an instrument of market foreclosure. This problem is
partly caused by the payment system named Calling Party Pays (CPP), which is
being used in the European countries and the most of the world and consists in
the convention under which the party originating a call pays the entire end-to-
end cost of the communication. The CPP could produce an incentive for larger
operators to lower retail prices by exploiting subsidies arising from incoming
traffic. A possible regulatory measure could be the Receiving Party Pays
{RPP), that is the convention under which the party receiving a call pays all
cost of the call. The RPP represents a possible solution to avoid the deficiencies
of the CPP system e.g. high termination charges resulting from the monopoly
on termination markets and which thus produce negative competitive effects
both at the wholesale and retail level. Unfortunately this solution is not
easily applicable because it requires a radical change of the current prevailing
payment regime. In the EU and in the most of the world, consumers arc
used to the CPP system and the alternatives, such as RPP, would create many
problems to the consumers and to the whole telecommunication market. For
this reason, in the European countries, the issue of high termination charge has
been addressed by regulation.

The problem of high termination charge becomes more complicated in the
case of price discrimination strategy. Under such a strategy, operators can set
different retail prices depending on the termination of call: on-net price (if the
call terminates on the same network) and off-net price (if the call terminates on
the rival network). The retail price discrimination can involve tariff mediated
network externalities when the incumbent operator sets low on-net and high
off-net prices, putting operators with a small consumer base at a disadvantage
[]. Indeed, setting a higher access charge than the cost for terminating the
call on own network involves that the off-net calls are more expensive than
the on-net ones. Since the incumbent has a larger consumer base, it is more
probable that the subscribers of the incumbent make more on-net calls than the
subscribers of the smaller operator. So, the subscribers of the smaller operator
must pay a higher average price of calls. Moreover, the higher price paid could
represent the reason to change operator for the smaller operator subscribers.
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‘ ‘ Hence, the price discrimination strategy could represent a competitive
advantage for the incumbent operator for two reasons. First of all, there
is a network effect by which the membership of a large operator is more
attractive to consumers. Indeed, consumers often consider the choice of the
others when they face a decision problem [ ]. When a consumer makes a
call to someone that is subscriber of the incumbent operator (which happens
with higher probability, depending on how that consumer’s calling circle is
distributed across different operators), he will pay the on-net price if he is also
subscriber of that operator, or will pay an off-net price if he is subscriber of
the smaller operator. All else equal, his decision would then more often be
to join the larger network, because the average or expected price is lower. The
more subscribers a network has, the more demand is generated, amplifying the
positive feedback effects (network externalities) [ ]

The second reason is that the traffic imbalance caused by on-net/off-net
price discrimination causes a lower cost of termination for the incumbent (the
on-net termination is cheaper than the off -net termination) and a higher cost of
termination for the smaller operator. Therefore, the larger operators not only
can benefit from larger scale economies and network cffects, but also receive
a net income from its direct competitors through interconnection payments.

Since an on-net/off-net retail price differential can tone down competition to
the benefit of larger operators, it is necessary to impose a regulatory measure in
order to restore competition and to encourage the growth of a small operator

. (e.g., a new entrant) on the market. To this end many European regulation
authorities have introduced the remedy of asymmetric {(or non reciprocal)
access charges, allowing smaller operators to set higher tariffs than those of
incumbent operators.

The main aim of this paper is to examine the effectiveness of asymmetric
access charge regulation. In particular we want to analyze if the asymmetric
regulation may help to improve competitive conditions by softening the ad-
verse effects on the small operator arising from the price discrimination strat-
egy. In Italy, the Italian Communication Authority (AGCOM) has imposed
the asymmetric regulation [ :, |.]: the access charge set by the incumbent
operators is lower than that of the follower operators. Currently, in Italy
there is a price cap regulation: the follower operators can set a charge ceiling
of 12.9 eurocent/minute, while the charge ceiling of the incumbent is 11.2
eurocent/minute. In other European countries, such as Hungary and Germany,
the asymmetry rate is much higher since the follower has the possibility to set
a mark up of 40% with respect to the termination charge of the incumbent.

In this paper, we extend the model of discriminatory retail pricing of
Laffont, Rey and Tirole [ ], by introducing the assumption of non reciprocal
access charges and by taking into account the parameters that affect the
competition, as the brand loyalty [ ~, -] and the degree of substitutability
between the offered services. The brand loyalty represents an important strate-
gic variable for competing with rival operators. Indeed, the European mobile

‘ telecommunications industry is characterized by the presence of incumbents
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. (former monopolists) that have a dominant position in the market just due to
the high brand loyalty of their consumers.

Moreover, our work differs from that of Laffont, Rey and Tirole [ '] because
we study the impact of asymmetric regulation also where operators have
different costs of origination and termination of call on their own network
(“on-net costs”).

The hypothesis of different costs is based on the consideration that in
many European countries (including Italy) the development of competition
has been influenced by the market entry delay of operators that have had bear
additional costs.

A preliminary version of this work was presented at the 6th Conference on
Telecommunication Techno-Economics 2007 [ *]. The present paper extends
the previous one in order to describe the European regulatory situation by
considering the recent recommendation of the European Commission and
the public consultation of the European Regulators Group (ERG). Moreover
in the present paper we have considered the hypothesis that operators have
different costs of origination and termination of call on their own network.

This paper is organized as follows. Section ~ describes the European regula-
tory situation about the market of voice call termination. Section " introduces
the model of competition between two mobile phone operators. Section -
describes the operators pricing strategies. Section ~ provides simulations in
order to verify the effectiveness of the regulatory remedy based on non

. reciprocal access charges. Section provides other simulations in order to test
the model with respect to costs of origination and termination of call on their
own network. In Section ~ some conclusions are drawn.

2 Regulatory situation in Europe

The European Commission, through the Recommendation 2007/879/EC [ ]
has identified the market of voice call termination on individual mobile
networks, market n.7 (formerly market n.16), as relevant within the electronic
communications sector susceptible to ex-ante regulation.

In 2007, all National Regulation Authorities (NRAs) from 27 EU member
states have adopted the EC Recommendation [: | on the relevance of this
market.

All Mobile Network Operators (MNOs) were designated as Significant
Market Power (SMP) operators by NRAs. Indeed, all MNOs are monopolists
in the provision of voice termination services on their mobile network. The
originating operators have no alternative to acquire the voice termination ser-
vice on a single mobile network that is a monopoly bottleneck. Consequently,
the number of MNQs designated as SMP operators is equal to the number of
MNO:s licensed and commercially active.

Without regulation, especially in mature markets, the MNOs will tend to

‘ set mobile termination charges inefficiently high. Regulation 1s necessary to
prevent this inefficiency [ 7]
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‘ The following obligations have been imposed across all countries to SMP
operators:

— Access/interconnection obligation;
~ Transparency obligation;
- Price control obligation.

Concerning this last obligation, the price control is different across
European countries, although the majority of countries has chosen the price
cap regulation. Therefore, we can highlight that the regulation of market 7 is
homogeneous for the definition and the remedies imposed.

In 2007, the European Regulators Group (ERG) worked on the problem
of symmetries and asymmetries for mobile termination charges [ ], through
a public consultation ended in January 2008. The 27 EU member states and 4
non-members (Croatia, Iceland, Switzerland, Turkey) have responded to this
consultation.

As concerns the regulation of mobile termination, 25 countries impose
asymmetric charges and 6 countries apply symmetric tariffs.

The ERG consultation shows that termination charges should be reciprocal
only in a context where operators have symmetric market shares and the same
cost structure and in absence of off-net/on-net differentiation.

Actually, in many European countries the market is highly concentrated and
characterized by the presence of incumbent operators (former monopolists)

. that have a dominant position. Therefore, the introduction of asymmetric
charges is needed to encourage the growth of a follower operator on the
market, which suffers from a lack of scale due to late market entry. Indeed,
asymmetric mobile termination charges allow higher expected profits in the
short term and strengthen the relative competitive position of those follower
operators permitted to increase the competition in the long term to the benefit
of end users.

In order to obtain a significant market share after a certain period of time,
follower operators must benefit from the economies of scale, by increasing
their market share and their traffic volume. When follower operators have
higher unit costs, it is appropriate to impose asymmetric access charges, which
allow them to recover higher termination costs. This is recognized by the
majorily of NRAs, despite the risk of market entry by an inefficient operator.
Indeed, if the market were perfectly competitive for a homogeneous product,
all operators should set the same price and moreover, over time, their costs
should be equal and at an efficient level. This could justify setting identical
access charges for all mobile operators.

Actually, by considering that some exogenous aspects could prevent mobile
operators from being able to adjust their costs to those of the most efficient op-
erator, these cost differences could be reflected in the asymmetry in regulated
access charges of various operators.

In the majority of European countries, mobile operators were licensed and

‘ entered sequentially and as a result they have often obtained the rights to
different spectrum frequencies that support different technologies. This may
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mean that mobile operators with different spectrum endowments have differ-
ent costs. Therefore, the asymmetry in access charges must refiect exogenous
cost differences of the late entrant, so that it promotes efficiency and it does
not lead to competitive distortions.

In any case, regulators should bear in mind that asymmetric regulation is
sustainable only on a transitional phase (until the conditions of asymmetric
market shares and different cost structure are fulfilled) because asymmetric
regulation can also cause a number of drawbacks, among which a competitive
distortion, lJower incentives to innovate and invest, risk of inefficient entry, etc.

These problems would be reduced if the regulators assume that there would
be an appropriate “reasonable” asymmetry rate [ ].

Another reason that justify the asymmetric regulation is based on the price
discrimination between on-net and off-net calls. Indeed, this price strategy
create a situation whereby smaller operators are competitively disadvantaged.
This disadvantage could arise when this price structure generates a net outflow
of traffic for smaller operators.

The retail price discrimination is an observed feature of many European
countries, where larger operators charge very different prices for on-net and
off-net calls, by offering:

— A lower price towards any number of their own network;
— A lower price towards a few numbers of their own network;
— Unlimited calls toward a few numbers of their own network.

In the case of price discrimination, the larger operators not only can benefit
from larger scale economies and network effects, but also receive a net income
from its direct competitors through interconnection payments. When the
access charge level exceeds cost incurred to terminate a call, this condition
can be detrimental for the smaller operator, as it finances the incumbent
operator allowing it to invest, for instance, in customer acquisition, quality
of service or innovation. The traffic imbalance caused by on-net/off-net price
discrimination, in combination with access charges significantly above costs,
causes the net payments made by smaller operators to larger operators.

Therefore, the ERG identify as possible regulatory solution the asymmetric
access charges in order to improve competitive conditions on retail markets by
softening the potential adverse effects on the small operator.

In our paper we study the asymmetric access charge regulation by constd-
ering the hypotheses analysed by the ERG: asymmetric market shares, retail
price discrimination and different cost structure.

3 The model

To set up our framework, we consider a mobile telecommunications market
where two operators compete, respectively operator 1 and 2, both providing
full coverage and serving all consumers (subscribers) [ ]. We consider that
consumers can make calls to subscribers belonging to the same network
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(on-net calls) or to the rival network (off-net calls). We analyse only the mobile
traffic, since this work is aimed at verifying the impact of non reciprocal access
charge between mobile operators.

We assume that operators charge different prices to on-net and off-net calls.
So, we consider that p; is the price paid by a subscriber of operator 1 to
make an on-net call and p; is the price paid by a subscriber of operator 1 to
terminate its call on network 2. We assume analogous prices definition (p2, p2)
for operator 2.

Under the hypothesis of retail price discrimination, the net surplus of
subscriber of operator 1 depends on prices of on-net and off-net calls and is
given by:

wy (p1, Pr) = S1V (p1) + 82V (p1) (1)

where Sy and §, are the market shares of operators 1 and 2, V(p;) is the net
surplus for on-net calls, and V(p;) is the net surplus for off-net calls.
V(p1), V(p;) are given by:

I-n ~{—n
i

and V (p;) = 51_1 (2)

P
|4 =
(p1) n—1
where 7 is the demand elasticity. We assume thatn > 1.
Analogous expressions of net surplus are valid for operator 2. As concerns
Sy and S, the market shares are given by [ "]

S = I—;E + o [wr (p1, P1) — w2 (p2, p2)] (3a)

Sy =1-8 (3b)

where 3 represents the brand loyalty and o the degree of substitutability
between the offered services. By analysing the operators market shares ex-
pressions, we can make some considerations about the parameters  and o.
Both parameters determine the switching cost. In particular, the aim of the
parameter o is to gauge the relative importance of price competition. As
concerns the parameter 3, following Carter and Wright [ ], it is introduced
in order to amplify the asymmetry between the incumbent and the follower.
Indeed, the parameter  can be thought as a competitive advantage obtained
by the incumbent and deriving from its historical presence in the market.
So, it represents the extra benefits which an entrant must offer to persuade
consumers to switch from the incumbent.

For low values of the degree of substitutability o, an operator can price
higher than its rival, without loosing its market share. Moreover, for low values
of o, the brand loyalty (parameter (3} plays arelevant role in the determination
of market share. Vice versa, from Eqs. * and *'- it follows that when o tends to
infinity only price differentials matter. Moreover, even if the incumbent brand
loyalty is high, the reduction in follower prices allows it to capture the whole
market.
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The parameter  can take values between 0 and 1. When 3 = 0, operators
are symmetric. In this case, operators market shares are determined only by
the price differentials. When B > 0 we refer to operator 1 as the incumbent
and operator 2 as the follower.

Substituting Eq. | in Eq. =, we obtain the following market share of
operator 1:

; .
St = —JZF £ oSV D + SV (1) -~ V(02 - SV (52)]

Solving with respect to §;:

B+ o [V(p) =V (p2)]

§ = =
' =7 [V (pH—V (ﬁ]) +Vip) -V (pz)]

4

The demand functions g;, g; for on-net and off-net calls of operator 1 are
given by:

A . A
gr=— and g1 = — 5
i ] ©)

where A is a constant multiplicative factor of quantity.
Analogous expressions of quantity are valid for operator 2.
The profit 7, of operator 1 is given by:

=85 {Sip—2)n+ S (pr—a—b)q+ St —c)g) (6
where:

— g is the cost of operator 1 at the originating ends (equal to the cost of
on-net calls at the terminating ends);

— t7is the access charge set by operator 1;

— ;18 the access charge set by operator 2.

The first term of the expression Eq. -+ represents profit from on-net calls.
The second term represents profit from off-net traffic and the last term is the
profit deriving from the incoming traffic.

There are four types of pairs of users (1, 1), (1, 2), (2, 1), (2, 2), representing
the four possibilities of call. The fraction of pairs of each type (S;5:, 5152, S25;,
S, 82), which sums to one, represents the four probability of types of calls.

Analogous profit expression is valid for operator 2.

In this paper, we start from the model of discriminatory retail pricing of
Laffont, Rey and Tirole and we extend it by assuming the hypothesis of
asymmetric regulation. Moreover, we assume that the asymmetry between
operators is due to the brand loyalty and not to the service coverage.
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. 4 Operators’ strategy

The operators’ strategy consists in the choice of optimal prices, starting from
given market shares (§;, 52). In doing so, operators must offer a constant
average net surplus to its subscribers [ ]. We start from given market shares,
without using expressions -, since we want to find optimal prices under
the hypothesis of asymmetric operators (S; > 57). This paper is aimed at
analysing the competition between asymmetric operators, therefore we impose
the asymmetry in market shares as input datum and we find optimal prices
according to asymmetric market shares.

We maximize the operators profit with respect to the prices and considering
non reciprocal access charges. This is a standard duopoly with differentiated
products, and we assume that operators play the Bertrand equilibrium | -].
For operator 1 we solve:

1;’1%-’6 {S1(pr — 2c1) qr + St pr — 1 — 2D Igl Vpy) + S:V(pr) =wy}
1. P27

By substituting the demand function and the net surplus for on and off-net
calls, we can write the maximization problem as follows:

A I:Sjp;“n — 23161p;r] + Ezﬁ;ﬁn — 8 (c; + 1) ﬁ;ﬂ]

P1. b1 ’51171 +82p; T =wr(in— 1)
. and by solving Eq. °, we obtain the following optimal prices of operator 1:
=
pr = wi(n - 1)
2 g1 _ —
(ﬁ) Sz + 8 i
N c+ D
p1=—5——Di (8)
1

Analogous expressions of optimal prices are valid for operator 2.

From expressions ~ we observe that the operators optimal prices depend on:
the cost structure c; and ¢, the demand elasticity n, the consumers net surplus
w; and W, the market shares S; and S, and the access charges set by the rival
operator f; and 1.

Since the aim of this paper is the analysis of the asymmetric access price
regulation, it is of interest to examine the trend of optimal prices of operator 1
due to the increase in access charge of operator 2. As already said, we consider
operator 1 as the incumbent and operator 2 as the follower.

In order to assign starting values for the net surplus and market shares,
we use the actual retail pricing structures chosen by mobile ltalian firms,
In particular, the small operator offers both prices lower than those of the

. incumbent. So, by using the actual retail price structures of Italian operators

and for an elastic demand (for ex. n = 1.4), we have the following starting
surplus and market shares: w; = 0.8, w; =09, 51 =60% S; =40%. It is
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interesting to observe that, for these values, in spite of the greater incumbent
brand loyalty, the low level of prices allows the follower subscribers to get a
higher net surplus.

By setting an unitary value of cost ¢;, we can study the trend of incum-
bent optimal prices deriving from a variation of the access charge f; set by
follower 2.

By analysing the formula of p;, we can observe that, as #; increases, the
operator 1 off-net price also increases. This obvious result is due to the mark
up relative to termination cost. In the limit, as #> tends to infinity the incumbent
off-net price tends to infinity, nullifying the outgoing calls of incumbent and the
ingoing traffic profit of follower. In the simulations of the following section, we
consider a limited increase in the follower access charge, not greater than 40%
of the incumbent access charge.

It is more interesting to observe the trend of incumbent on-net price due to
the increase in the access price charged by operator 2 (Fig. ). As #2 increases,
the incumbent on-net price decreases. The reduction of on-net price involves
two effects. The first one is immediate: the growth of the on-net calls. The
second effect is shown after a time period during which consumers observe
new prices: the growth of the incumbent market share. Indeed, the follower
subscribers switch operators because of the higher probability to call on-net at
a cut price.

Fig.1 Trend of on-net ;
optimal price of operator 1 on net price
due to the increase in the
access charge set by |
operator 2 241
4
20-
167
124
Lt I L L L L L L Fr 1 T 9 1 1 T rTrerl
o 20 40 &0 80 100
@
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5 Simulations

In this section, we consider two kinds of simulations, In the first one, we assume
constant market shares, cost structure, demand elasticity, and consumers net
surplus: only the follower access charge varies. We suppose that the increase in
the follower access charge is included between 0% (reciprocal access charges)
and 40% of the incumbent access charge. Starting from these values we obtain
the operators optimal prices. We consider that these optimal prices modify the
quantity of calls and profits.

In the second simulation, we assume that the optimal prices modify not only
the quantities and the profits, but also the market shares. This hypothesis is
based on a fictitious time process: consumers observe optimal prices at time
t — 1 and than, at time t, they choose to change operator, determining the
variation of the market shares and the profits. Given these optimal prices, we
calculate market shares and profits with respect to every levels of the brand
loyalty and the degree of substitutability between the offered services.

5.1 Constant market shares

In this simulation we calculate optimal prices by using expressions . This first
simulation concerns a short time period: we assume that optimal prices do
not modify the market shares but only the quantity of calls and the profits.
So, starting from optimal prices obtained from expressions we calculate the
new profits using expressions . We assume constant market shares (§; = 60%,
S, = 40%).

We start the analysis by considering the values of the preceding section:
wy =08, wy =09 n=14. In this kind of simulations, we assume that the
two operators have the same cost structure (¢; = ¢z = I).

Since the main aim of the proposed model is to verify the validity of the
regulatory remedy of asymmetric access charges, in all simulations we consider
both the case of reciprocal access charge and the case of non reciprocal
access charge. For reciprocal access charges we consider: t; = t; = 1.2, for non
reciprocal access charges we assume an increase in ¢, of 10%, 20%, 30%, 40%
with respect to ;.

It is interesting to analyse the incumbent optimal prices level with respect
to the case of reciprocal access charges. Obviously, the follower optimal prices
do not vary as a consequence of the variation of its access charge, since they
only depend on the incumbent access charge.

We can see in Fig. . the percentage variations of incumbent optimal prices
with respect to the case of reciprocal access charges. The incumbent prices
trend due to the increase in the follower access charge is reverse. Indeed,
whereas off-net price increases, on-net price decreases. More specifically, the
percentage variation of the off-net price is greater than that of the on-net price.

In Fig. , we can analyse the profit trends of operators.

It is interesting to examine the operators profit variations due to the increase
in the follower access charge. As follower access price increases, the incumbent
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Fig. 2 Percentage variations Percentage variations
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profits decrease, whereas the follower profits increase. The profit variations of
operators are slight. Indeed, the incumbent bears a higher termination cost,
but this loss is compensated by the greater revenues of outgoing calls, due to
the increase in the off-net price. The increase of the follower profit is slight as
a result of the reduction in the quantity of incoming calls.

5.2 Variable market shares

We start the analysis by considering the same values of the previous section:
ci=c=1,w; =08, w; =091 = 1.4. Also in this case, in all simulations we
compare the case of reciprocal access charge with the case of non reciprocal
access charge. As before, for reciprocal access charges we consider: t; = £ =
1.2, for non reciprocal access charge we assume an increase in > of 10%, 20%,
30%, 40% with respect to t;.

In this simulation, we assume given asymmetric market shares (S; = 60%,
8§2 = 40%) in calculating optimal prices. We consider that, after a period of
time, the optimal prices change operators market shares. So, we calculate
through Eq. - the new operators market share, for each level of incumbent
brand loyalty (parameter ) and degree of substitutability between the offered
services (parameter ¢). In particular, we want to study the effect deriving

Fig. 3 Percentage variation Percentage variations
of incumbent profits due to OlIncumbent
. . 1,20
the increase in follower access profit
charge 0,80 |
B Follower
0,40 profit
0,00 -‘EF—v T T
0,40 '
L] .
-0,80 -
-1,20

2 +10% t2+20% {2 +30% {2 +40%
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exclusively from the increase of the brand loyalty and that deriving exclusively
from the degree of substitutability between the offered services. Since these
two parameters, at the same time, influence market shares, in order to isolate
the effect deriving from one variable, in the following simulations we keep
constant the value of the other variable. In particular, we set the other variable
at a low level so that it does not imply adverse effects in calculating the market
shares.

The parameter $, as already said, represents the competitive advantage of
the incumbent deriving from its historical presence in the market. Therefore,
as f grows, the incumbent market share increases.

For the simulations we consider a range of variation of 3 between 0.2 and
0.8. We have chosen this range because it represents an asymmetric market.
Indeed, if B were equal to 0, the operators would be almost symmetric, if
were equal to 1 the market would be characterized by the only presence of the
monopolist.

The parameter ¢ plays a relevant role in the determination of market
shares since it represents the importance of price in the choice of consumers.
Therefore, as ¢ grows, the importance of price in the consumers choice
increases and the determinants regarding the extra benefits and brand loyalty
decrease. Therefore, if o increases the two services are more substitutable since
the only differentiating factor is the price. Since in the following simulations
the follower optimal prices are always lower than those of the incumbent, when
f3 is constant, as o grows the follower market share increases.

In particular, from the following simulation we show that for ¢ > 1.6 the
follower becomes the incumbent. Therefore, the maximum value chosen for
¢ In the simulations is 1.6. The minimum value is 0.6. Indeed, from the
simulations, for o = 0.6 the importance of price in the consumers choice is low
and the services are not very substitutable.

Therefore, as § grows the market asymmetry and the incumbent market
share increase. As ¢ grows the asymmetry between operators decreases and,
as a consequence, the follower market share increases.

Given the new market shares we calculate the new profits through Eq.

The trend of incumbent optimal prices due to the increase in the follower
access charge is the same observed in the previous section. So, as follower
access charge grows, off-net price increases, whereas on-net price decreases.

5.2.1 Simulation on the brand loyalty

Given optimal prices, we calculate through Eq. - the new market shares, by
assuming a low degree of substitutability between the offered services (o =
0.6) and an incumbent brand loyalty that varies between 0.2 and 0.8. From the
new market shares we find the new profits through Eq.

As the incumbent brand loyalty increases, the follower market share ob-
viously decreases, whereas the incumbent market share grows (see Figs.
and ).
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Fig. 4 Trend of follower 50
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It is interesting to underline that, for a low brand loyalty (f = 0.2), the
market shares of operators are almost constant with respect to the increase
in the access charge of follower. This result is due to the balance between the
increase in the incumbent off-net price and the reduction in the incumbent
on-nef price.

When the brand loyalty is medium-high {(§ = 0.4, 0.6, 0.8), the reduction
in the on-net price involves an increase in the incumbent market share.
Indeed, when operators are more asymmetric, the reduction in the on-net price
motivates follower subscribers to switch network. The follower subscribers
could have a higher probability to call on-net at a lower price by switching
operator.

In Figs. - and ~ we show the percentage variations of operators profits
compared with the case of reciprocal access charges. We show only the
percentage variations and not the absolute values since we want to underline
the impact of asymmetric regulation on operators profits.

We can observe in Fig. that for a medium-low brand loyalty (§ = 0.2, 0.4),
the asymmetric regulation is effective, allowing the follower to get a higher
profit than that obtained under the hypothesis of reciprocal access charges. On

Fig. 5 Trend of incumbent 90
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the contrary, for a high brand loyalty {(f = 0.6, 0.8), the increase in follower
access charge involves an elevated growth in the incumbent market share as
a result of the reduction in its on-net price. For instance, when there is a high
brand loyalty (B = 0.8), the asymmetric regulation fails: as the follower access
charges increases, the incumbent on-net price decreases and the positive net-
work externality rises. In this case, the follower suffers the highest profit loss.
Therefore, when operators are widely asymmetric, the regulatory measure of
asymmetric access charges is not sufficient. In this case, a regulation also on
retail prices is necessary.

5.2.2 Simulation on the degree of substitutability between the offered services

Given optimal prices, we calculate the new market shares through Eq. -, by
assuming a low operators asymmetry (8 = 0.3) and a degree of substitutability
that has the following values: 0.6, 1 and 1.6. We have chosen this range because
o = 1.6 represents the threshold value from which operator 1 becomes the
follower and operator 2 the incumbent.

Then, from the new market shares we calculate the new operators profits
using Eq. ..

When the degree of substitutability grows, the competition focalizes on
prices and the follower gets an increase in its market share. This result follows

Fig. 7 Percentage variation
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Fig. 8 Trend of follower
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from the profit maximization: both optimal prices of the follower are lower
than those of the incumbent, and, for a low brand loyalty, the subscribers of
incumbent prefer to change operator because they are interested to call at a
lower prices.

As we can observe in Figs. ¥ and Y, that the increase in the degree of
substitutability involves the growth in the follower market share and the
decrease in the incumbent market share.

When the degree of substitutability is low (o = 0.6), as the follower access
charge increases, the incumbent market share grows as a result of the reduction
in the incumbent on-net price.

For a medium-high level of ¢ (o = 1.0, 1.6), the importance of price in the
choice of operator grows.

Therefore, the low level of prices causes a considerable increase in the
follower market share. Moreover, the growth in the follower market share
makes the incumbent off-net price more important. Indeed, as the follower
market share increases, the quantity of the incumbent outgoing calls rises. As
f, increases, the incumbent optimal off-net price grows. Consequently, such
increase motivates incumbent subscribers to switch operator.

Fig. 9 Trend of incumbent 62
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As the degree of substitutability increases, the follower profit grows and the
incumbent profit decreases (see Figs. 10) and 11), as a result of the raise in the
follower market share.

For cach levels of the degree of substitutability, the asymmetric access
charges regulation is effective, allowing the follower to get a higher profit than
that obtained through reciprocal access charges. Also in the case of ¢ = 0.6,
the elevated revenue of the incoming calls allows the follower to get a higher
profit than that obtained through reciprocal access charges, in spite of the slight
reduction in its market share.

When the degree of substitutability is high and the incumbent brand loyalty
is low, the asymmetry between operators is reduced so that the regulatory
remedy based on non reciprocal access charges is not necessary. Indeed,
for o = 1.6, as the follower access charge increases, the incumbent suffers a
considerable profit and market share decrease. When o = 1.6, by increasing
the asymmetry rate, operator 1 becomes the follower and operator 2 the
incumbent. Hence, in this case, the asymmetric regulation could be harmful
to the incumbent.
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6 Simulations under the hypothesis of different on-net costs

In the previous simulations we have assumed that the incumbent and the
follower have the same costs of origination and termination of call on their
own network [ 7], referred to as “on-net costs” from here onwards.

Actually, the smaller operators bear a higher per unit cost of originating
and terminating the voice call. This is due to the small size that do not allow
them to exploit those economies of scale representing the cost advantage for
the largest operators.

All recent researches on Europe’s national mobile market structures
demonstrate that operator market shares are fully and directly linked to
the delay of entry between operators. For this reason, the EC shows how
substantial differences in the date of market entry can justify objective cost
differences outside the control of operators. Indeed, putting aside the fixed
costs incurred by any operator, a new entrant cannot from the start have a
comparable consumer base to his existing counterparts. In the short run, the
new coming MNO does not benefit from comparable economies of scale and
efficiency since it has fewer customers. Consequently, many NRAs observe
that the late entrant incurs a higher per unit cost for all services than its
competitors.

In order to improve the competition and to decrease the cost disadvantage
of the later entrants the EC agrees to asymmetric access charges [ (V]

In this section we study the effect of asymmetric access charge under the
hypothesis of different on-net costs. In particular, we suppose an increase in
the on-net cost of follower.

Also in this case, we calculate optimal prices by solving the maximization
problem Eq. ".

We carry out the simulations considering the same starting values of the case
of equal on-net costs.

By analysing Eq. &, we can highlight that the follower cost of originating
and terminating does not affect the incumbent optimal prices, but the follower
optimal prices.

From the maximization process, as ¢; grows the follower on-net price
increases (see Fig. :2). This result is due to the mark up on the on-net ter-
mination. We can underline that the curve of on-net price tends asymptotically
to a saturation vatue, because if the price became too high would drastically
reduce the quantity of on-net calls, causing a negative effect on profit.

In Fig. | it is possible to observe the trend of follower off-net optimal price.
As ¢ increases the off-net optimal price decreases, balancing in this way, the
price increase generated in the on-net market. The reduction of off-net price
causecs the growth of the off-net calls.

In the following simulations, we consider that follower has an on-net cost
increased by 10% than the incumbent one. We tested values of on-net cost
with an increase between 10% and 40% compared to the incumbent on-net
cost, obtaining similar results, although the changes of market share and profit
are higher.

@ Springer




Asymmetry in mobile access charges
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Also in this case, we consider two kind of simulations: in the first one we
assume constant market shares, demand elasticity, and consumers net surplus:
only the follower access charge varies. In the second simulation, we assume
that the optimal prices change not only the quantities and the profits, but
also the market shares. From optimal prices, we calculate market shares and
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profits with respect to every levels of the brand loyalty and the degree of
substitutability between the offered services.

The resulis of the first simulation are similar to those of the case of same
costs. The only difference is due to the lower profit of follower arising from the
highest on-net cost. Indeed, the increase in the on-net cost while causing the
growth of on-net price and off-net calls, on the other hand produces negative
effects on profit, such as the reduction of on-net calis, the decrease of the
mark up on off-net calls and the termination costs increase. This last effect
is generated by the raise of off-net calls.

As concerns the simulations on profit variations due to the increase in the
asymmetry of access charges, considering the hypothesis of different on-net
cost, we get similar results to that obtained under the assumption of same on-
net cost. Indeed, as follower termination price increases, the incumbent profits
decrease, whereas the follower profits increase. Also in this case, the operators
profit variations are small,

The second kind of simulations (hypothesis of variable market share) show
that asymmetric charges are more effective in case of different costs, compared
to the case of equal on-net costs.

Indeed, by comparing the Figs. and 4, in the case of different costs, we
can observe that the follower achieves a greater increasc in profit when the
brand loyalty is low and a minor decrease in profit when the brand loyalty is
high.

This result is due to the increase of ¢, that leads to a reduction of follower
off-net price, allowing it to obtain a greater market share. This follower size
increase softens the positive network externalities of incumbent, causing an
increase in follower profit.
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The incumbent profit trend is opposite to that of the follower. Therefore,
under the assumption of different on-net cost, incumbent achieves a greater
decrease in profit when the brand loyalty is low and a minor increase in profit
when the brand loyalty is high (comparison between Figs. ~and : 7).

Even simulations on the degree of substitutability between the offered
services show that asymmetric regulation is more effective when the costs are
different.

By comparison between Figs. {i' and : , we can observe that the follower
profit increase is greater when on-net costs are different. Also in this case, the
profit increase is derived from the raise of market share, in turn caused by
the combined effect of the reduction of off-net price and the growth of the
substitutability of offered services.

Contrariwise, the incumbent experiences a higher decrease in profit when
the on-net cost are different (comparison between Figs. | and 17).

In concluding, under the hypothesis of different costs, the asymmetric
regulatory measure involves an improvement for the follower in terms of
market share and profit, amplifying the policy implications of the regulation
on termination.
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7 Conclusions

The main economic literature and many NR As have identified, as competitive
problem, the positive network externality of the incumbent, due to the strategy
of price discrimination between on-net and off-net calls. Indeed, the incumbent
operator with a greater brand loyalty and a large consumer base, can use the
discriminatory retail pricing as an anticompetitive instrument. In the mobile
telecommunications market, the cost of the off-net termination is greater than
that of the on-net termination.

Since the incumbent has the greatest market share, its subscribers make
more on-net calls than the off-net ones. Therefore, the incumbent bears a
lower cost of termination than that of the follower. Moreover, the retail price
discrimination can be an incentive for the follower subscribers to change
operator, since they are attracted by the greater probability of making more
on-net calls at a lower price.

Almost all European NRAs have identified non reciprocal access charge
as a possible regulatory measure. The present work is aimed at verifying the
validity of this remedy.

We have assumed an asymmetric market, where {wo firms operate: an
incumbent and a follower. We have considered that operators choose their
own prices through a simultaneous maximization of the profits.

In the first simulation, we have assumed that the variation of optimal prices
does not change the operators market shares. This hypothesis could be realistic
during short-term. Under this hypothesis, as the follower access charge grows,
its profit increases.

In the second simulation, we have assumed that prices deriving from the
profit maximization change the market shares of operators. We have con-
sidered that operators market shares depend on brand loyalty and degree
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of substitutability between the offered services. Under these hypotheses, the
trend of follower profit depends on the brand loyalty and the degree of
substitutability.

For a low degree of substitutability, when the brand loyalty is low ( =
0.2, 0.4), the asymmetric access charges regulation is effective since the fol-
lower profit increases and its market share is almost constant. On the contrary,
when the brand loyalty is high, as the follower access charge increases, the
incumbent market share grows and, consequently, the foliower market share
and profit decrease.

For a low brand loyalty and for a medium-high level of the degree of
substitutability between the offered services (o = 1, 1.6), as the follower access
charge increases, its market share and profit raise. Indeed, for a high level of o,
the importance of price in the choice of operator grows. Therefore, the increase
in the incumbent off-net price causes a considerable raise in the follower
market share. Such increase involves a relevant growth in the follower profit
and an incumbent profit loss. In this case, the asymmeiric regulation could be
harmiul to the incumbent.

Similar simulations are carried out in order to test the model by considering
different costs of origination and termination of call on their own network. 1n
particular, we have assumed that the follower has a higher cost for originating
and terminating the call on its own network. Both simulations on brand loyalty
and on the degree of substitutability show that the hypothesis of different costs
amplifies the effects on market shares and profits with respect to the case of
equal costs.

In conclusion, whereas in the short term the regulatory remedy based on
non reciprocal access charges is always effective, we have obtained a different
result for the long term. Indeed, by considering that optimal prices modify
operators market shares, the asymmetric access charges regulation is effective
only if the incumbent brand loyalty and degree of substitutability between the
offered services are low.

Actually, if the degree of substitutability between the offered services
is high, the asymmetric regulation could be too much penalizing for the
incumbent. Vice versa, if the incumbent brand loyalty is high, the asymmetric
regulatory measure does not involve a competitive benefit for the folower.
Therefore, when the incumbent brand loyalty is high, the asymmetric access
charges regulation is not sufficient to improve the competition: a simultaneous
regulation of retail prices is absolutely fundamental.
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Simetria versus asimetria

CARGOS DE ACCESO ASIMETRICOS
EN ECUADOR Y PERU.

Frero 22 de 20172



Objetivos

« Se busca mostrar que la experiencia peruana Yy
ecuatoriana de cargos asimétricos son similares vy
comparten temas comunes.

+ Se desea demostrar que la experiencia del Perd y el
Ecuador de cargos asimétricos terminaron generando
resultados negativos en el bienestar de los consumidores.

» Mostrar la experiencia europea reflejada en la Posicion
Comun en materia de precios de interconexién y las
directrices del 2008-09, que plantean el desmonte de
cargos asimétricos.




bzutlJy

'SOABIgO "ugoNpoAU|

VANJOV




RSN i R S T
bzutiy &
i -

-Jopenog ue sooujawise sobied ap 0sed |3
'soAelqo -uoonpodu

VANIOV




En el aio 2006, la COFETEL adopto una politica de cargos de
terminacién moviles asimétricos que modificd en el tiempo. PORTA
es el operador con el cargo de acceso mas bajo
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FUENTE: CONATEL, 2011, hitp:#iconatel.gob.ec/site_conatelindex php?option=com_contentdview=articledid=670&temid=327

= CONATEL no justifico la medida con un estudio de costos de operadores
» la medida se planted6 como una medida temporal para apoyar al entrante
(ALEGRO-CNT).
» Pese a esto en el caso ecuatoriano, la medida se ha perpetuado: .
4 AFIANZA

+ La medida ya completd 5 afios, sin visos de desmonte.




La medida de cargos asimétricos no genero los resultados esperados
por la CONATEL en las participaciones de mercado del Ecuador .
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» Hoy PORTA es mas grande que lo que fue en el 2005.
= Esto significa que los usuarios de PORTA han venido pagando

mayores precios en sus llamadas on-net.
« Por tanto, el bienestar de la mayoria de usuarios moviles ecuatorianos se ha

ducido. B
reducido 1-;!"“':'4'""2“




La practica de cargos de acceso asimétricos en
Ecuador

El costo de la asimetria: El usuario. Las disminuciones de cargos de

acceso no se han transferido a los usuarios.
= MOVISTAR y ALEGRO-CNT no han reducido proporcionaimente sus precios’.
= Entanto, los clientes de PORTA han perdido bienestar.

» | 0s desbalances de ftrafico, antes de reflejar fallas de mercado,
muestran esirategias comerciales diferenciales entre operadores.
» Porta se especializ6 en el mercado prepago, mientras que MOVISTAR se
especializoé en pospago?.
« Mantener cargos asimétricos no ha solucionado el problema.

= Cargos de acceso diferenciales ha estimulado el bypass en la
industria movil ecuatoriana.

= L 0s cargos asimétricos exacerban del diferencial entre precios on-net /
off-net al tener PORTA que incluir cargos de acceso superiores.

CONATEL “Pianes larifarios de operadores de telefonia mévil”
Ittpoanatel nob eofsileconatedindex phpZoption=com sontent&views articloSub-370%emid=527

CONATEL. Lineas de telefonia mdvil pospago y lineas de telefonia mévii prepago. T~
hite Hoonatel gob ec/site_canatel/index php Popbon=com_contentSview=aricie kcatid=278 A3 Aestadisticag-teleforia-meviiSid =671 4 dunfraesizucii e ’
del-secton de talofonia- moviiBitemic=327 _ Informe de noviembre de 2041 ‘
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Los cargos de acceso asimetricos en Ecuador no se han visto
reflejados en reducciones en precios al usuario

» | a asimetria de cargos no debe verse como la solucién para permitir la
sostenibilidad financiera de operaciones por falta de competitividad
originada por sus propias decisiones historicas’.

= Los cargos asimétricos de la industria movil ecuatoriana van en contra
de los pactos que suscritos con la OMC y otros tratados internacionales.

* | a asimetria de cargos ha debilitado la posicién de MOVISTAR y de
ALEGRO: Los ha hecho mas dependientes de los ingresos de

interconexion.
» El 83% de los ingresos de interconexién de MOVISTAR proviene de PORTA, cuando el 2006
dicha cifra era de tan solo el 62%?2.
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1 Véase. ALTERNA PERU S A.C. *Cargos de interconexian y marco de andlisls de competencia en el mercado mavil peruano”. Marzo de 2010, pagina 14. ' " Fl“ n Zn
2 SENATEL Trafico de interconexicn de telefonia mévil.. Pagina web de la CONATEL. Informe de noviembre de 2011, ‘- ]




‘Jopenog ue sodljowise sobied ap 0sed |3
'soAnaiqO "uoIaNpOoJIU|

VANIOV




. . I »

AGENDA

*Introduccion. Obijetivos.
- El caso de cargos asimétricos en Ecuador.
-+ La experiencia peruana en cargos asimetricos.
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La experiencia internacional muestra que cargos de acceso
asimétricos no logran los propgésitos iniciales de OSIPTEL.

Si el proposito de la medida era reducir la participacion de
TELEFONICA, no es claro que cargos asimétricos lo hayan logrado:

FPoaticipndones doenerando en el vor o

» TELEFONICA MOVILES,
el mayor operador en el
mercado mbvil peruano;
tiene hoy mas
participacibn con  la
medida de cargos
asimétricos que en el
2005 cuando la medida
inicio.

FUENTE: OSIPTEL

Esto implica que el 65% de los usuarios méviles han visto disminuir
su bienestar al tener que pagar mayores precios off-net.
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En Peru, TELEFONICA no ha visto reducida su participacion en el trafico
total y los usuarios de otros operadores no se han beneficiados de
menores precios resultado de menores cargos de acceso.

Si el proposito de la medida era reducir la participacion de
TELEFONICA y aumentar el trafico proveniente de otras redes, no es
claro que cargos asimétricos lo hayan logrado:

Saptic s oo de oo e o Perg o1 rafioo andrande

« TELEFONICA tiene hoy 4
una participacion similar EneJunli®* -
en el trafico entrante a la |
que tenia en el 2005,
cuando la medida inicio. 2009 1

» Cargos asimétricos no i

2010**

. 2008
cambia la estructura
fundamental del trafico y 2007 1R |
puede exacerbar los 2005 | T -+
diferenciales de trafico on- e R i
45,0% 46,0% 47,0% 48,0% 49,0% 50,0%

net / off-net. e . R

FUENTE. OSIPTEL
Los demas operadores del mercado se han vuelto dependientes de los ‘
” . - - .3 ‘
traficos hacia TELEFONICA en sus finanzas y no han crecido en usuarios ..’1[“:.'““2"
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La practica de cargos de acceso asimétricos en Peru

» A pesar del planteamiento temporal de los cargos, la
medida de cargos asimétricos se ha extendido en el
tiempo.

» Pese a esto en el caso peruano, la medida se ha extendido: Ya

completan 7 afios de su implantacion inicial.
+ La Unién Europea claramente ha contemplado un caracter fransitorio
en la medida, que se encuentra ya casi desmontada alli.

» TELEFONICA continta con participaciones mayores o similares
a las observadas en el afio 2005, cuando la medida inicio.

 La medida de cargos asimétricos ha terminado
aumentando aun mas los diferenciales on-net / off-net y

las participaciones de mercado.
APAFIRNZA




La practica de cargos de acceso asimeétricos en Peru

« Dado que el trafico hacia Telefonica no ha aumentado, el
efecto real de la medida de cargos asimétricos en el Peru
ha sido provocar una disminucion en el bienestar de los
consumidores de Telefénica.

« Los consumidores de esa empresa — el 65% de los usuarios del
sistema - han tenide que pagar precios mas allos por sus
lamadas off-net hacia otros operadores,

o Esta  disminucion en el bienestar de los usuarios de
TELEFONICA no se ha compensado con aumentos en el
tamano del mercado o mejora sistermatica en la posicion de log
restantes operadores.
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La experiencia de Peru y Ecuador frente a la Posicion Comun
de la Unidn Europea en materia de cargos de acceso.

En el 2008-09, los reguladores europeos — ERG' -sefnalaron

la inconveniencia de la asimetria de cargos?:

« No es una politica regulatoria adecuada para solucionar los
desbalances de trafico de los entrantes, que se agravan con la medida.

* Mayor dependencia de los operadores mas pequefios en trafico de
interconexion.

» No se fortalecen las condiciones competitivas de los entrantes.

 La medida genera distorsiones en la dinamica competitiva del
mercado y fomenta la ineficiencia de los entrantes.

» Pero mas importante, los cargos asimétricos trasladan las ineficiencias
de los operadores y deterioran el bienestar de los consumidores,
quienes deben pagar en promedio precios superiores?.

2
3

Considérese. ERG, European Regulation Group. ERG's Common Position on symmetry of fixed call termination rates and syrmmetry of mobile call termination

rates. ERG (07) 83 final 080312,. Febnuary, 2008. T
ERG, ibldem, p. 82. )
ERG, Ibidem, p. 82. ‘ J
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La experiencia de Pert y Ecuador frente a la Posicion Comun
de la Union Europea en materia de cargos de acceso.

. Los cargos asimétricos deben tener una justificacion de
costos adecuada y debe ser muy temporal’.

El ERG concluye:

. “Cargos de acceso simétricos contribuyen a promover eficiencia
econémica estatica (limitando ineficiencias asignativas y productivas),
promueven la inversion la certidumbre regulatoria y, por altimo y mas
importante promueven el bienestar general’.

. Por estas razones, la Posicion Comun actual de la Union
Europea a los paises miembros es desmontar totalmente los
cargos de acceso asimétricos, donde ellos existen.

1 Considérese. ERG, European Regulation Group. ERG's Common Position on symetry of fixed calt lermination rates and symmetry of mobile call termination

rates, ERG {(07) 83 final 080312, Febrero 28 de 2008, p. 82. . .
2 ERG, bidemp. 81. iD"Fln"Z"
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Conclusiones

* Se demostré que la experiencia peruana y ecuatoriana de
cargos asimetricos son similares y comparten temas

comunes:

~ Buscaron disminuir las participaciones de mercado de los actores mas grandes
del mercado (PORTA en el Ecuador y TELEFONICA en Peru).
-~ Tenian un caracter temporal y transitorio.

— Pretendian aumentar la participacion de los entrantes (ALEGRO-CNT en
Ecuador y NEXTEL y CLARO en Peru).

» Terminaron generando resultados perversos en el mercado:
— el bienestar de los consumidores disminuy6, comparado con un escenario de
cargos simétricos.

— se distorsionaron las sefiales de precios y se promovié el traslado de
ineficiencias a precios minoristas disminuyendo el bienestar de los
consumidores.

- los operadores mas pequefios aumentaron su dependencia en los ingresos de

interconexion con el operador de mayor tamafio.
A~ :
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Conclusiones

* La experiencia peruana y ecuatoriana contrasta con la
Posicion Comun Europea en cargos de terminacion moviles:

— Los cargos asimétricos deben tener un caracter temporal y transitorio.

- La adopcidon de cargos asimétricos debe reflejar costos eficientes y
justificados de los operadores.

 La Unidon Europea ha planteado el desmonte de cargos
asimeétricos en aquellos paises que los tengan porque:

~ el bienestar de los consumidores disminuye en un escenario de cargos
asimetricos.

- Se reducen los niveles de competencia en los mercados.

— Se ha inducido ineficiencia en los mercados, disminucion de objetivos a la
optimizacion, distorsién en las sefiales de precios, traslado de ineficiencias a

precios minoristas.
g IFIANZA
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ARTICLE INFCO ABSTRACT
Available oniine 30 Novemnber 2011 This paper examines the effects of mobile termination rate regulation in asymmetric
Keywords: oligopolies. It extends existing models of asymmetric duopoly apd symmetric aligopoly
Mobile termination rates where consumer expectations about market shares are passive. First, demand and
Network effects product differentiation parameters are calibrated using detailed data from the Spanish
Simulations market from 2010. Next, equilibrium outcomes and welfare effects under alternative
Telecommurications scenarios of future termination rates are predicted. Lowering termination rates typically
Welfare lowers profits of all networks and improves consumer and total surplus.

© 2011 Elsevier Ltd. All rights reserved.
1. Introduction

Regulators around the world, and especially in the European Union, have been and still are concerned about too high mobile
termination rates (MTR} and intervene in the markets of termination. The reason is that high termination rates are thought to
lead to inefficiently high retail prices. The intervention of European and national regulators has lead to a reduction of the
average MTR in the EU from € 0.1265 to € 0.0855 between October 2005 and October 2008.! At present, the European
Commission recommends national regulatory authorities (NRAs) to push termination rates further down to the cost of
terminating a call (estimated to be between 1 and 2 euro cents) by the end of 2012 (EC, 2009). Network operators, on the other
hand, have been and keep opposing cuts in termination rates. They often argue that lowering MTRs will lead to the reduction of
handset subsidies and that in the end, consumers are hurt by this. This is sometimes referred to as a waterbed effect. Although
the existence of a waterbed effect is usually acknowledged by regulators, the strength of this effect is heavily disputed.

The burden of MTR regulation is quite high and time consuming. Each NRA needs to start a round of public
consultations with stakeholders every time it wants to propose a reduction in MTR. This involves several rounds of
discussions and debates, backed up by consultants and studies. One may ask oneself whether all this effort is worth
spending. Namely, the mainstream theoretical models (Gans & King, 2001; Laffont, Rey, & Tirole, 1998b) predict that
lowering MTR towards cost indeed improves total welfare but does so by increasing industry profit at the expense of
consumer surplus. This is somewhat puzzling given the opposition by the industry and the intentions of NRAs (who are
supposed to protect consumers) to reduce MTRs, It is also inconsistent with the empirical findings of Growitsch et al.
{2010} who analyzed the effect of a reduction in MTR between 2005 and 2008 on retail price and demand. Hurkens and
Lopez {2010) recently established a new theoretical result, that in fact predicts the opposite: consumers benefit and
industry loses from reductions in MTR. This new theory emphasizes the role of network externalities, and in particular, the

* Corresponding author. Tel.: +34 932534200 .
E-mail addresses: sjaak hurkens@iae. csic.es (S. Hurkens), alopezr@iese.edu {AL Lapez}.
1 See Growitsch, Marcus, and Wernick {2010).

0308-5961/$ - see front matter © 2011 Elsevier Ltd. All rights reserved.
doi:10.1016/j.telpol.2011.11.008




370 S. Hurkens, AL Lipez / Telecommunications Policy 36 {2012 369-381

role of consumer expectations, The puzzle is resolved when consumers’ expectations are assumed passive but required to
be fulfilled in equilibrium (as defined by Katz & Shapiro, 1985), instead of being rationally responsive to non-equilibrium
prices, as assumed in earlier works. It is worth mentioning that a few recent papers also attempt to reconcile the
mentioned puzzle (Armstrong & Wright, 2009; Hoernig, Inderst, & Valletti, 2011; Jullien, Rey, & Sand-Zantman, 201 0).2

This article intends to quantify and predict the consumer gains and industry losses of future MTR regulation in Spain by
calibrating the Hurkens and Lopez {2010) model. In order to do so this paper employs a rich data set of the Spanish market,
made publicly available by CMT, the Spanish NRA. This data set contains not only information about number of
subscribers, minutes of traffic, and revenues, but also distinguishes between pre-pay and post-pay clients, and on-net and
off-net traffic. Moreover, it contains data about revenues obtained from termination and those obtained from fixed
monthly subscription fees. This is important since theoretical predictions depend crucially on the type of competition
(linear or non-linear tariffs) and on whether termination-based price discrimination is alowed for or not, The data reveal
that only post-pay clients pay monthly fixed fees and that there exist (on average} significant on-netfoff-net price
differentials. Since post-pay clients make much more calls and generate much more revenues than pre-pay clients, the
focus in this article will be on this segment of the market. The model will therefore allow for firms to compete in non-
linear tariffs with possibly distinct prices for on- and off-net calls.

Before starting with the calibration it is necessary to extend the theoretical model in order to allow for (i) mere than
two firms, (ii) asymmetries (in market shares and in termination rates), and (iii) call externality. In fact, the theoretical
model has been extended and shown to be robust to all three extensions in isolation. However, in order to calibrate the
Spanish market it is necessary to exterd the model in all three directions simultaneously. Since it is very hard to obtain
analytical results for this triple extension, one has to resort to numerical methods, The first two extensions are necessary
since in Spain there are four major firms with very asymmetric market shares. Moreover, not all networks have been
subject to the same MTR. The extension to call externalities is important as it has been argued by Harbord and Pagnozzi
(2010) and Harbord and Hoernig (2010) that if the call externality is very strong, so that people enjoy receiving calls as
much as placing calls (or even more, since receiving calls is usually free of charge in Europe} reducing MTRs may be
beneficial both to firms and to consumers, despite the reduction in handset subsidies, simply because consumers will
receive much more calls when MTRs and, as a consequence, retail prices are reduced. In particular, Harbord and Hoernig
(2010) calibrate an extension of the Laffont et al. (1998b) model, so as to allow for asymmetric oligopoly and call
externality. They find that as MTR is reduced to cost, firns’ profits increase for any level of the call externality parameter,
whereas total welfare and consumer surplus are decreased for low values of the call externality. In particular, they predict
that consumer surplus increases only if the call externality parameter exceeds 0.5.

The present paper calibrates the call externality parameter, employing data from the Spanish market, to be very mild,
about 0.07. Nevertheless, the simulation results show that lowering termination rates toward cost (from about 5 to 2.45
euro cents} is good for consumer surplus and total welfare but hurts al firms. While the percentage increase in total
welfare is mild (+0.9%), total profit is seriously affected ( —17%); the improvement in consumer surplus is moderate
(+4.1%). In absolute terms, however, consumer surplus increases by about 580 million euros per year. The bill and keep
regime yields an even better outcome in terms of consumer surplus,

The simulations confirm that there exists a partial waterbed effect on the fixed component of the three-part tariff.?
While the (average) fixed fee increases as the termination charge decreases, firms cannot increase it too much so that
customers do benefit from lower MTR. The partial waterbed effect also explains why profit is reduced when termination
charge is lowered. According to Hurkens and Lopez (2010), the partial waterbed effect result is due to the assumption of
passive consumer expectations. Nonetheless, one can observe in the simulated asymmetric oligopoly model that lowering
MTR does not always lead to increases in the fixed fee of every firm. In particular, the largest firm may reduce its fixed fee
when the call externality is strong. On the other hand, above cost termination charges may induce the smallest operator to
offer negative fixed fees (i.e., subsidies); still it makes positive profit because of termination revenues.

Finally, the paper explores the impact of asymmetric termination rates on competition and welfare. Two forms of
asymmetric MTR regulation are considered, First, only the smallest firm (i.e., Yoigo) is allowed to charge an access markup,
whereas the rest of firms are subject to cost-based regulation. The result is that Yoigo gains and other firms lose. Although
granting an access markup to the smallest operator slightly raises consumer surplus, it does reduce total welfare. This
result is analogous to that of Peitz (2005} for two firms and no call externality. Second, when both Orange {which is the
third operator in the market) and Yoigo are granted an access markeup, both firms benefit. In addition, Orange increases its
market share at the expense of the two larger operators (ie., Movistar and Vodafone). In this case consumer surplus is
reduced in comparison with the situation where all firms are subject to cost-based regulation.

The plan of the paper is as follows. Section 2 introduces the model. Section 3 calibrates the medel with Spanish market
data reported by CMT. Section 4 reports the simulation results and Section 5 concludes. The Appendix A contains some
robustness checks.

# These three papers have in common that they introduce additional realistic features of the telecommunication industry into the Laffont, Rey, and
Tirole (1998a,b} framework and then show that for some parameter range joint profits are maximized at termination charges above cost. Moreover, these
papers conclude that the need to regulate termination charges is reduced since the socially optimal termination charge would also be above cost.
In contrast, Hurkens and Lopez {2010} find that total welfare is maximized with termination charges at or below cost.

2 This is consistent with Genakos and Valletti (in press) who empirically find that the waterbed effect is not full.
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2. The model

To estimate the impact on total welfare, consumer surplus and producer surplus of regulation in the Spanish market
one needs to consider a model of cempetition between multiple networks with asymmetric market shares. In addition, the
model must allow for price discrimination between on-net and off-net calls and consider call externalities.

As commented above, Hurkens and Lopez (2010} analyzed competition between (i) an arbitrary number of networks,
(ii} asymmetries, and (iii} call externality. However, each case was examined in isolation. In order to calibrate the model
for the Spanish market, one needs to extend the theoretical model in all three directions simultanecusly. The general
model will be constructed as follows: (i) to consider an arbitrary number of networks and imperfect competition the Logit
model will be used, (ii) to introduce asymmetries in market shares this paper follows Carter and Wright {1999, 2003} by
allowing for a brand loyalty parameter, (iii) finally, call externalities will be introduced by assuming that receivers obtain
utility from receiving a call, as in Jeon, Laffont, and Tirole (2004), Berger (2004, 2005), Cambini and Valletti (2008), and
Lopez (2011).

The standard assumption of rationally responsive expectations will be relaxed and replaced by one of fulfilled equilibrium
expectations (as in Hurkens & Lipez, 2010} First consumers form expectations about network sizes, then firms set prices, and
finally consurners meke optimal subscription or purchasing decisions, given the expectations and the prices? In equilibrium,
realized and expected network sizes coincide. It is known that under rationally responsive expectations, reducing mobile
termination rates to cost raises total surplus, but may decrease consurner surplus. In particular, consumer surptus increases when
termination rates are lowered only if the call externality is very strong. However, under (passive) self-fulfilling expectations,
decreasing termination rates raises consurner surplus even if the call extemnality is low or even absent

The model in this paper is a generalization of the network competition model with { passive) self-fulfilling expectations.
It considers competition between n > 2 full-coverage networks. Each has the same cost structure. The marginal cost of a
call equals ¢ = cg4 +cr, where ¢, and ¢ denote the costs borme by the originating and terminating network, respectively. To
terminate an off-net all, the originating network j i must pay a non-negative access charge g; to the terminating network i.
The termination mark-up from terminating a call in network i is equal to

m,=a;—Cr.

Networks (i.e., firms) offer differentiated but substitutable services. Firms compete for a continuum of censumers of mass M.
Each firm i (i=1,...,n) charges a fixed fee F; and may discriminate between on-net and off-net calls. Firm s marginal
on-net price is written p; and off-net price for a call from network i to network j is written as py. Consumer’s utility from
making calls of length g is given by a concave, increasing and bounded utility function u(q), whereas consumer’s utility
from receiving a call of that length is T(g). It is assumed that T = Sw. Call demand g{p) is defined by u'(g(p})) = p. The indirect
utility derived from making calls at price p is w(p) = u(q(p))—pq(p). For given prices p; and py;, the profit eamed on the
on-net calls is

R(@pi) = 0s—O)q(Pi).
whereas the profit eamed on the off-net calls to network j is
Ri(py) = (pj—c—mpa(py).
In order to calibrate the model the call demand function is assumed to be linear, Thus, R(p) has a unigue maximum at p=p",
is increasing when p < p¥, and decreasing when p > p", where p™ denotes the monopoly price.
As is standard in the literature, the calling pattern is assumed to be balanced, which means that the percentage of calls
originating on a given network and completed on another given (including the same) network is equal to the fraction of

consumets subscribing to the terminating network. Let o; denote the market share of network i. The profit of network i is
therefore equal to

—— Y (alR(p.-,-)+Zoc,~f"a,-(pl-;)+za,~nw(pﬁ)+F[ —f) - M
JAE j#i
Market share. The n firms have complete coverage and compete for a continuum of consumers of mass M. Market shares

are derived using a Logit model. Given some expectations f§; and prices, a customer subscribed to firmn i obtains the
following utility:

w; = Y+ Ao+ T@Pa)i+ Y _Bilvipy) +U@on-F
ji
where 7, = 0 is the brand loyalty parameter for network i.

Define U; =w;+pus, fori=1, .., n. The noise terms & are random variables of zero mean and unit variance, identically
and independently double exponentially distributed. They reflect consumers’ preference for one good over another.

4 Instead, under rationally responsive expectations the literature assumes that first firms offer prices, then consumers form expectations about
network sizes and make optimal subscription dedisions, given the prices and their expectations. This means that for all prices (even for those out of the
equilibrium} expectations are required to be sel-fulfilling.
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The parameter u > 0 reflects the degree of product differentiation in & Logit model. A high value of u implies that most of the
value is determined by the random draw so that competition between the firms is rather weak. A consumer will subscribe to
network i if and only if U; > U; for j#i=1,...,n. The probability of subscribing to network i is denoted by «; where

exp (w;/ ]

T e 2
L ko expw/u] 2
Note that
dog  o(1-06)
oF ~  n @
while for j#i
foy oy
T @

Consumer surplus. Consumer surplus in the Logit model has been derived by Small and Rosen {1981) and for a mass
M=1 is given by (up to a constant)

n
CS=pu in(Z exp [wk/m). (5)
k=1
Timing. The terms of interconnection are regulated, Given access charges {q,, . .. ,ay} (or equivalently, given termination
mark-ups {my, ...,my}) the timing of the game is as follows:

1. Consumers form expectations §; about the number of subscribers of each network i with §; =0, and }";8; =1 (i.e., full
participation is assumed).

2. Firms take these expectations as given and choose simultaneously retail tariffs T; = (Fi.(py}]_ ;)-

3. Consumers make rational subscription and consumption decisions, given their expectations and given the networks’
tariffs,

Therefore, market share ¢; is a function of prices and consumer expectations. Self-fulfilling expectations imply that at
equilibrium f; = o,
Call prices. It is straightforward to show that the optimal on~net price equals
C

Pi= T8 (©)

This price maximizes the total surplus from on-net calls, Note that this price is equal to cost when there is no call
externality (that is, when § = 0) but is strictly below cost when call externalities exist. In this way the network perfectly
internalizes the externality.

In order to obtain the formula for off-net prices, one needs to resort to the usual perceived marginal cost principle:
a firm can offer its subscribers the same surplus more efficiently by setting p; closer to cost while adjusting the fixed fee F;
accordingly. When there is no call externality this yields p; = c+ ;.. However, when there exist call externalities one needs
to be careful in an oligopoly with at least three firms. For example, lowering p; will improve the welfare of consumers on
networks i and j, but not on other networks k. Raising F; so as to maintain the number of subscribers of network i constant
is possible, However, the relative market shares of networks j and k would change. In this example, o; /0y, would increase.
It would thus not be correct to assume that aff market shares remain constant. To circumvent this problem, assume that each
network i charges a uniform off-net price p, for calls to all networks ji. In this case, a change in p; affects all subscribers from
networks j i equally and thus keeps their relative market shares constant. Adjusting F; to keep o; constant now implies that in
fact all market shares are kept constant. It is straightforward to show that the optimal off-net price equals

L 2 jei(C )
b=+ P

Note that this off-net price increases in the call externality parameter. The higher the benefit of receiving calls, the higher will
be the optimal off-net price in order to reduce the relative attractiveness of rival networks.
Fixed fees, The fixed fees are obtained by keeping call prices constant in the profit function and computing the first-
order conditions using Eqs. (3) and (4). After substituting the call prices found in Egs. (6) and (7) this yields
20 P 20t -
Fi=f+ I—Loc,- —20R(p) + > R+ ]T&_Zajnliqmj)- &
ji 1

1—o; iri

)

Equilibrium, The equilibrium prices are given in terms of market shares, which are endogenous. In order to solve for the
equilibrium market shares one needs to combine Eqs. {6}, {7}, (8) and (2). Analytically this is hard, if not impossible, to do
but numerically there is no problem, as long as one knows the termination charges, call demand, the strength of the call
externality and the cost, product differentiation and brand loyalty parameters, Most of these parameters will be calibrated
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Table 1
Subscribers and market shares in 201004.
Network Post-pay lines Market share (%)
{1} Movistar 13,723,681 447
(2} Vodafone 9418402 30.7
(3} Orange 6.454,558 210
(4} Yoigo 1,119,354 36
Total 30,715,995 100.0

using publicly available data from CMT, the Spanish national regulatory authority. For these calibrations the data from the
last quarter of 2010 reported in CMT {2010 will be used.

3. Calibration of parameters

The Spanish market has four major networks, plus several small virtual network operators. Attention is restricted to the
four major networks, Movistar, Vodafone, Orange and Yoigo.” Since the model assumes firms compete in non-linear tariffs,
only the data pertaining to post-pay customers is used. Table 1 reports the number of lines and relative market shares.

The costs of origination and termination of a call is estimated at € 0.0245/min.® Since no data is available on the fixed
cost per subscriber it is simply assumed that f=0. This does not influence directly the loss in industry profit or the gain in
consumer surplus as a result of lowering termination rates. However, it does indirectly influence the results since the
product differentiation parameter u will be calibrated from the observed and predicted average fixed fees. However, the
results appear to be very robust to changes in u so that this assumption is not expected to affect the results significantly.

The call demand function is calibrated by imposing linearity, assuming that price elasticity equals —0.57 and by
observing from the CMT data that average call price for post-pay clients is equal to p = 0.108462 (found by dividing total
revenue from call minutes by the number of minutes) while the average number of minttes per subscriber equals
T =436.6.% Solving q(7) =7 and —0.5 = —bp/P) vields the call demand function g(p) = a—bp where

a=6549 and b=20127.

Note that this call demand function should be interpreted as the total number of minutes called by a single subscriber,
assuming that each subscriber calls a mass 1 of other subscribers, each with equal probability. Of course, in reality people
make more calls of shorter duration, but that does not infiluence the analysis. The approach in this respect follows closely
De Bijl and Peitz (2000, 2004),

It is assumed that in the last quarter of 2010 networks played the equilibrium, given the existing termination rates.
These termination rates were equal to € 0.049505/min for the three largest firms and € 0.067361/min for the smallest
operator Yoigo (CMT, 2009). Denote this combination of termination charges by ¢®®'°, This means that the observed
market shares for 201004 in Table 1 are in fact the equilibrium market shares. One can now cbtain the on-net and off-net
call prices (as a function of the unknown call externality parameter #) from Egs. (6) and {7). Similarly, one can find the
equilibrium fixed fees from Eq. (8). These will depend on § and y. In order to calibrate i one can use the observation from
the data about average fixed fees among post-pay subscribers. This average fixed fee in 2010Q4 was 11.61 euros
(per quarter).® One can thus calibrate u from solving

ZO{RF;‘ =11.61.
k

This yields u as a function of £.1°

Finally, substituting the calibrated u and using the prices obtained, the formulas for market shares in the Logit model
will yield the brand loyalty parameters (all as functions of §). To be precise, it will yield the difference in brand loyalty
parameters y, —75. Y —7;. and y3—y,. Since only the differences matter, it is assumed without loss of generality that y, = 0.

% The rest are MVNOs, which accounted for about 2.3% of post-pay mobile subscriptions in the last quarter of 2010 (CMT, 2010, Table 67).

6 This estimate is provided by the Spanish regulator (CMT, 2009) in the Resolution approving the establishment of a glide-path from October 2003
until April 2012, Also, the French regulator estimates that the long-run incremental cost on mobile networks lies between 1 and 2 euro-cents {ARCEP,
2008). Harbord and Hoernig (2010} assume a long-run marginal or incremental cost of originating and terminating calls on mobile networks of 1 ppm.
Table Al in the Appendix reports some robustness checks for termination cost parameters equal to 1 and 3 euro cents.

7 This value is also assumed by Harbord and Hoernig { 2010). They argue that an elasticity of demand for mobile-originated calls of —0.5 is consistent
with the recent literature. Dewenter and Haucap (2008) reported short-run demand elasticities of between —0.26 and —0.40. The UK Competition
Commission {2003} received estimates varying between —0.48 and --0.80. Finally, Gfcom {2007) states that a reasonable range for the elasticity is
between —0.2 and —0.4. Table A2 in the Appendix reports some robustness checks for the cases of an elasticity equal to —0.3 and —0.7.

8 See Tables 48 and 56 in CMT {2010},

9 See CMT (2010, Table 58).

2 fn the simulations y decreases with f: fram 10.27 for f=0to 667 for f=08.




374 S. Hurkens, AL Ldpez / Telecommunications Policy 36 (2012) 369-381

The call externality parameter § can be calibrated by observing that the difference between average off-net price and
on-net price eguals 0.0322.'! The theoretical difference between average off-net and on-net prices is increasing in 8.
For § =0 this difference equals approximately 0.026. This is obtained from the formulas for on- and off-net prices (6) and (7),
and from the observation that average off-net price equals

3o {1—04)q(Pe )Py
Seoa(1—o4)g(py)

One can calibrate § by solving for the value that matches theoretical and observed difference between average off-net and
on-net prices, This yields 8% = 0.0727. It suggests the call externality is very mild On the other hand, in reality not all post-
pay contracts involve termination-based price discrimination. Some contracts will specify uniform call prices. This obviously
reduces the observed on-netfoff-net price differential. The true call externality may thus be stronger than £*. Since no data is
available on the proportion of contracts with termination-based price discrimination, it is not possible to get a more precise
calibration result. Still, if the call externality were very strong, firms would have incentives to create a large difference
between prices for off-net and on-net calls and would not be very tempted to offer contracts with uniform prices. One may
expect that firms only offer uniform calls prices if the gain from optimal termination-based price discrimination is small
compared to the attractiveness of offering a simple uniform tariff, This then would again suggest that cail externalities are
not extremely strong. Also note that for 8 > 0.95 the largest firm would, in theory, set the off-net price so high as to choke-off
off-net calls aitogether.'? In most of the reported simulation results, £ < [0,0.8] but values between 0.1 and 0.3 seem more
plausible.

4. Simulation results

In this section, first the implications of various future schemes for termination rates are explored. Second, the issue of
asymmetric termination rates is addressed. The calibrated model is used to simulate how prices, consurmer surplus, profits
and welfare change under different MTR regimes. The first regime considered is the one that will be in place at 2012Q1
according to the glide-path announced by CMT. These termination rates are

%2 =(0.04,0.04,0.04,0.049764).

That is, € 0.04/min for Movistar, Vodafone and Orange, and € 0.049764/min for Yoigo. The second regime considered is
where all termination rates are set equal to the cost of termination, that is, a; = a“" =0.0245. Finally, the hypothetical
regime of bill and keep with g, = a®* = 0 is considered, The bill and keep regime is special since below cost termination
charges may lead some firms to set off-net price below on-net price, especially when the call externality is relatively weak,
Since such pricing strategies are hard to implement, it is imposed that off-net prices cannot be below on-net price. This
implies that when firms would want to do this, they in fact must charge a uniform price for on- and off-net calls. This price
would then be equal to perceived marginal cost, so that firm i would charge p; =, = o4c+ (1 —o5)co-

4.1. Alternative scenarios of future termination rates

First, the simulation results for prices, market shares and individual profits are reported. Next, the implications of these
results on total consumer surplus, total profit and total welfare are discussed.

Prices. Figs. 1 and 2 illustrate the outcomes in usage prices and fixed fees of various interconnection arrangements
(@200 202 go-b gb®ky for £ e [0,0.8]. Unsurprisingly, the off-net price increases with the level of the access charge and §.
This follows of course from Eq. (7). Fig. 1 shows that Yoigo, having a very small market share, has little incentive to raise
off-net price for larger values of # since the amount of calls originated in that network is small. Hence Yoigo harms the
customers of rival networks very little by increasing the off-net price. In other words, the strength of the call externality is
not important for very small firms {say, recent entrants) in terms of setting (off-net} retail price.

Since off-net price is increasing in the access charge, for a sufficiently low access charge it may happen that off-net price
lies below on-net price. In particular, this is the case when the bill and keep regime is adopted. Here there is a critical level
of 8 below which on-net price (as defined in (6)) will be higher than off-net price (as defined in (7)), in which case it is
assumed that firms set a uniform price. In the simulations, four clear regions are identified: (i) < 0.29, (ii) 0.29 < # < 0.51,
(iii) 0.51 < § < 0.68, and {iv) # = 0.68. In region (i), all four firms must charge a uniform price; in region (ii) only Movistar
price discriminates between on- and off-net calls; in region (iii) Movistar and Vodafone price discriminate; in region
(iv) only Yoigo keeps charging a uniform price.

Regarding the fixed fees the following points should be noted. There exists a waterbed effect on the fixed component of
the three-part tariff. This result is perfectly consistent with the theoretical result established in Hurkens and Lopez (2010},
The number of off-net calls terminated on network i equals n; = o;(1--0;) which is increasing in &; when o; < 1/2. Therefore,
as the termination rate increases, the profit from terminating calls increases and each firm will compete more fiercely for

T This can be deduced from the numbers for on~ and off-net calls in Tables 48 and 56 of CMT (2010},
12 Because g(p) =0 for p > 0.325.
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market share. Yet, as will be clear below, the waterbed effect is not full, This means that firms keep part of termination
rents instead of passing them on to their customers, and thus their profit is lower when the termination rate decreases. As
shown in Hurkens and Lopez (2010), the partial waterbed effect result is due to the assumption of passive consumer
expectations, Consumer expectations are passive in the sense that they do not respond to out of equilibrium deviations by
firms. Under rationally responsive expectations, the waterbed effect would be higher than 100%. Consumers having
rationally responsive expectations means that any change of a price by one firm is assumed to lead to an instantaneous
rational change in expectations of all consumers, such that, given these changed expectations, optimal subscription
decisions will lead realized and expected network sizes to coincide. (For a detailed discussion of consumer expectations
and termination rates see Hurkens & Lopez, 2010.) Remarkably, in an asymmetric oligopoly lowering MTR does not always
lead to an increase in the fixed fee. As Fig. 2 illustrates, Movistar's fixed fee is lower with @®®2 and &~ than with ¢*°1°
when the call externality is strong (i.e, for § = 0.7). To understand this result, observe from Eq. (7) that a firm's off-net
price is increasing in its market share and in the call externality parameter . Thus, the amount of off-net calls originated
on the largest network is quite low. Reducing the termination charge brings down the off-net price of the large network,
which boosts the amount of off-net calls originated in that network and thereby raises significantly the relative
attractiveness of rval networks (since g is high), This leads the large network to reduce its fixed fee so as to maintain
its market share.

Simulations show that Yoigo's fixed fee is negative with a°'° and a®°'?. The other firms have a substantial advantage in
demand because of incumbency (that is, their brand loyalty parameter is high). Therefore, Yoigo has to compete more
aggressively than its rivals to get some market share. As commented above, the greater is the termination charge the more
intense is competition. As Yoigo has to undercut the price of its rivals so as to get some market share, high termination
charges lead Yoigo to offer subsidies. Nevertheless, Yoigo makes positive profit because of termination revenues.

Market shares, Market shares are affected by termination rates through their impact on prices. Fig. 3 illustrates the
effect of termination charges on market shares for different values of . First consider the cases: a2, 22, and a“~®. The
market shares of the two largest operators (Movistar and Vodafone) increase as the access charge decreases. Conversely,
the market share of Orange is lower with a*™? (respectively, a~%) than with a®®!° for § < 0.4 (respectively, for § < 0.6).
Simnilarly, Yoigo's market share is reduced when access charge is decreased. The appropriate conclusion seems to be that
decreasing the access charge favors (in terms of market shares) the larger operators. The reason is that reducing the
termination charge reduces the incentives for firms to compete for market share, which in tum makes it easier for the two
larger operators to increase their market share at the expense of the smaller operators, Turning now to the bill and keep
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regime, it is interesting to note that for moderate values of the call externality parameter, Movistar increases significantly
its market share at the expense of rivals’ customer bases.

Profit. Fig. 4 shows that firms’ profit is typically increasing in the access charge. It has already been noted that the
waterbed effect is not full. Therefore, as firms keep part of the termination rents instead of passing them to their
customers, they suffer from cuts in termination rates, The worst scenario from the viewpoint of firms is adopting the bill
and keep regime. In this case, Vodafone yields the lowest profit for §= 0.3 (i.e., when Movistar starts to charge different
prices for on- and off-net calls), whereas Orange reaches its lowest profit for § = 0.5 (i.e., when Vodafone starts to charge
different prices for on- and off-net calls). Also note that for access charges at or above cost, the profit of the two larger
operators is increasing in 8 {as long as it is not too high). Conversely, for low/moderate values of f, Orange and Yoigo's
profit decrease with f§.

Aggregote surpluses and total welfare. The impact of termination rates on total consumer surplus (TCS = M=(S), total
profits (TP= 3*_, x;) and total welfare (TW = TS+ TP) is analyzed next. Hurkens and Lopez (2010) show theoretically in
the absence of call externalities (i.e., §=0) that total welfare is maximized with termination charges at cost (a“-t),
whereas consumer surplus is maximized with a below-cost termination charge. The simulations show similar results hold
in the case of an asymmetric oligopoly. In particular, for =0, a reduction in termination charge from @'’ to a*~*
increases total consumer surplus by 4.1%, reduces industry profit by 17.1%, and increases total welfare by 0.7%. Note that
the bill and keep regime yields in this case less consumer surplus than cost-based termination rates. However, even for
mild values of the call externality parameter bill and keep yields higher consumer surplus than cost-based regulation.
Table 2 details the change in aggregate surpluses of various interconnection arrangements over a2°1° for different positive
values of the call externality parameter g (results are reported in percentage). Clearly, the higher is the call externality
parameter, the higher is the gain in consumer or total welfare.

Although the percentage gains in consumer surplus and total welfare are mild compared to the industry losses, in
absolute terms the improvement in consumer surplus is substantial. Table 3 reports in detail how consumers are affected
by different termination rate regimes in the case where the call externality parameter is fixed at the calibrated level
A* = 0.07. Lower termination rates result in substantially lower average price per minute, noticeably higher monthly fixed
fees and a larger amount of minutes consumed. The total menthly bill stays approximately constant at € 15. Total
consumer surplus is increased by about 580 {690) million euros per year when termination rates are regulated at cost
(set at zero, respectively).
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Fig. 4 Equilibrium profits under different MTR regimes [¢2°'° (-), 22 (- -}, a®% (.-), 2% ()]
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Table 2

Percentage change in total consumer surplus, total profits and total welfare over a>*'°.
8 A%TCS VTP A%TW

o 007 Q.1 03 0.5 [¢] 007 0.1 03 a5 0 0.07 0.1 03 0.5
@202 1.5 15 16 1.7 21 5.6 55 54 50 46 04 04 0.5 08 11
at—? 4.1 41 42 46 54 17.1 170 16.9 159 14.7 07 09 1.0 16 25
abdk 39 439 5.4 82 101 173 21.7 234 328 349 05 08 1.0 23 3.7
Table 3

Average price per minute (euros), average monthly fixed fee (euros), average number of minutes per month, average monthly bit
(euros}, consumer surplus gain (with respect to @2'9) per year {million euros).

B=007 Av. price per minute  Av. monthly fixed fee  Av. number of minutes  Av. monthly bill  CS gain wrt a®®'°

a*01t 0.066 387 173.39 15.32

™2 0.059 4.58 178.15 15.17 220
o 0.049 5.63 185.32 14.74 580
abBk 0.033 8.35 195.71 14.93 690

Table 4
Asymmetric termination rates: change in Orange and Yoigo's profit, consumer surplus and total welfare over cost-based access charges (a“?).

B x4 % % o ATy (2} Aty (%) ACS (%) ATW (%)
0

ar-b 0.48 031 019 0.01

a* 047 0.30 0.19 0.02 -259 1244 Q.05 —0.11

o 0.44 027 026 0.02 68.12 8467 —025 —043
0.07

act 047 0.31 0.19 0.01

a 047 0.30 0.19 0.02 —279 1341 0.05 -0.11

a 044 027 0.26 0.02 69.79 29.99 024 —0647
0.1

b 0.47 031 019 0.01

a* 0.47 0.30 0.19 0.02 —2.89 138 0.05 ~012

@ 044 027 026 0.02 7027 92 ~0.24 ~048
03

acb 047 031 0.19 0.01

a* 0.47 030 0.19 0.2 -361 159 0.07 013

@ 0.44 027 0.25 0.02 69.75 101 —~021 —0.56
05

ar-b 0.46 031 020 0.01

a 0.46 031 0.19 0.02 —455 168 0.1 -0.14

a 0.44 027 025 0.02 6332 101 -017 —062

42, Asymmetric termination rates

The focus of this paper has been to examine the implication of alternative scenarios of future termination rates. The case of
asymmelric termination rates is of particular interest since the Spanish regulator has initially allowed the most recent entrant,
Yoigo, to charge a much higher termination rate than its established rivals. Similar asymmetries between established firms and
entrants have been observed in other countries, such as the UK. Regulators presumably applied asymmetric MTRs in order to
help the entrants grow and thereby increase competition in the market. The calibrated model in this paper can shed some light
on the consequences of applying asymmetric MTRs and test whether such asymmetries de favor small firms and how this
affects consumers. For this reason, in this subsection the case where all firms’ MTRs are regulated at cost is compared with the
one where (i) only the smallest and most recent entrant Yoigo is allowed to charge o, = 0.04 (denoted by a*); and (ii) the one
where both Yoigo and Orange are allowed to charge an MTR equal to 0.04 (denoted by a').

Table 4 details the outcomes, Clearly Yoigo gains and the other firms lose from getting the exclusive preferential
treatment @*. Yoigo's profit increases by more than 100%, mainly because its baseline profit is really low. Notice that
consumers are also better off, whereas total welfare is reduced. This result is in line with Peitz {2005). He considers an
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Table Al
Robustness (termination cost): average prices {eurus), average consumption, and consumer surplus gain with respect to
@®'° (millions of euros per year).

=007 Av. price Av. monthty Av. number Av. monthly CS gain
per minute fixed fee of minutes bill wrt 22910
o =001
a0 0.046 3.87 186.23 1247
a2 0.039 4.61 191.04 12.20 240
at-b 0.020 6.70 204.83 10.81 1010
ab&k 0.013 7.88 209.07 10.75 1065
c; =0.0245
a1 0.066 387 173.39 1532
202 0.059 458 17815 1517 220
act 0.049 5.63 18532 14.74 580
bhk 0033 8.35 195.71 1493 690
o =003
@200 0.073 3.87 168.52 1625
a2z 0.066 457 17325 16.16 213
ac-t 0.060 526 177.92 15.96 434
atik 0.041 8.50 190.66 16.35 558

asymmetric market and termination-based price discrimination, and shows that by granting an access markup to the
smaller operator, both its profit and consumer surplus increase, whereas total surplus decreases. The simulations show
that his result holds in asymmetric oligopolies with passive expectations and positive call externality. However, since
Yoigo is very small, the aggregate effects are really minor. When also Orange is allowed to charge 0.04 for terminating
calls, it benefits a lot and Movistar and Vodafone are hurt. In particular, Orange increases its market share at the expense of
Movistar and Vodafone's customer bases. The effect on Yoigo's profit is also positive because of termination revenues.
Nonetheless, consumer surplus and total welfare decrease for all values of the call externality parameter.

5. Conclusion

This paper has shown that the effects of MTR regulation can be predicted by first calibrating the model of Hurkens and
Lopez (201¢) (extended to account for more than twoe firms, asymmetries and call externalities) and then calculating the
equilibrium outcome under different MTR regimes. Employing a rich data set about the Spanish market it was found that
lowering termination rates towards cost is always (that is, for all values of the call externality) good for consumer surplus
and total welfare but hurts all firms. Even though the calibrated call extemnality parameter is as low as 0.07, Spanish
consumers gain about 580 million euros on a yearly basis from the reduction in MTR from € 0.05 to cost. The reported
gains in consumner surplus are most likely underestimated, as only post-pay clients are included in the analysis. Since pre-
pay clients do not pay fixed fees, one would expect that these clients will hardly notice any waterbed effect so that a
reduction in MTR will be passed on to consumers by means of lower retail prices.

The simulation results are consistent with the findings of Growitsch et al. (2010) in their case study of the Spanish
market between 2006 and 2009. In that period the MTR was reduced from €0.11 to €0.057. In the same period average
retail price was reduced, the number of minutes was increased, and also the monthly fixed fee increased. A further
indicator of the reliability of the simulation results and the underlying model is that profits are predicted to decline
steeply. This is consistent with the opposition that mobile network operators have exhibited over the last decade, not only
in Spain but also in other European countries. In this respect the results are in stark contrast with the ones obtained by
Harbord and Hoernig (2010) in their calibration of the UK market. They predict firms’ profits to strongly increase as MIRs
are reduced, The reason for this stark contrast must lie in the assumption about consumer expectations, since otherwise
the underlying models,'? calibration methods and assumptions are very similar.
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Table A2
Robustness {elastidty): average prices {euros), average consumption, and consumer surplus gain with respect to a
{millions of euros per year).

2010

=007 Av. price Av. monthly Av. number Av. monthly CS gain
per minute fixed fee of minutes bill wrt g?i0
c=-03
g20e 0.066 387 16225 14.63
@2 0.059 457 165.10 1440 196
a-b 0.049 5.56 169.40 13.88 520
aqbRx 0.033 799 175.65 13.90 625
£=-05
a*e 0.066 387 173.39 1532
a?0t? 0.059 458 178.15 1517 220
a*b 0049 5.63 185.32 14.74 580
bk 0.033 335 195.71 14.93 690
£=-0.7
a1 0.065 3.87 184.54 16.00
2012 0.059 4.60 191.19 15.94 244
a-b 0.049 571 201.24 15.59 639
bk 0.033 8.70 21576 15.96 756

Appendix A
See Tables Al and A2..
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Abstract

We propose a new measire to assess markel dominance. Contrary to concentration measures such as the Herfindahl-Hirschman
index that characterizes the concentration of an indusiry, our dominance measure suggests an approach that classifies when an
individual firm has a dominant position. In our measure, the criterion for dominance is retaxed as the intensity ofexisting competition
increases or as entry barriers are lowered. We apply the dominance measure 10 a number of well-known competition cases.
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1. Introduction

European antitrust policy centers around Articles 81 and 82 of the EC Treaty. Article 82 prohibits “any abuse
by one or more undertakings of a dominant position.” The European Court has defined a dominant market position
as “a position of ecconomic strength enjoyed by an undertaking which enables it to prevent effective competition
being maintained in the relevant market by affording it the power to behave, to an appreciable extent, independently
of its competitors, customers and ultimately of its consumers.”! Clearly, in light of this definition a firm cannot be
dominant unless it has sufficiently strong market power, but what does the criterion of market dominance really mean
in practice?

Guidelines and law practices typically specify in abstract terms how to evaluate whether a firm is dominant by exam-
ining the constraints that are imposed by existing and potential competition (see for example, the 2004 Guidelines for
abuse of dominant market position published by the Office of Fair Trading (2004), hereafter OFT). Existing compe-

* Corresponding auther at: Department of Economics, University of Michigan, 611 Tappan Street, Ann Arbor, MI 48109-1220, USA.
Tel.: +1 734 474 3498.
E-mail addresses: amelnik@econ haifa.ac.il (A. Melnik), ozshy @ozshy.com (O. Shy), Rune Stenrbacka@hanken.fi (R. Stenbacka).
1 Case 27/76 United Brands v Commission [1978] ECR 207 [1978] 1 CMLR429.

0167-2681/$ - see front matter © 2008 Elsevier B.V. All rights reserved.
doi: 10,1016/} jebo. 2008.03.0£0




64 A Meinik et al. / Journal of Economic Behavior & Organization 68 (2008) 63-72

tition refers to the competition from firms already established in the relevant market. The most natural manifestation
of existing competition is probably captured by the distribution of market shares in the relevant market. However, the
legal definition of dominance does not formally specify any thresholds in terms of market shares. Thus, it is up to
the discretion of the competition authorities to decide to what extent evaluations of potential competition affect the
assessments of market dominance.

In this article we propose a new method to assess market dominance. This measure relies on moderate informational
requirements on the part of competition authority, It is essentiatly a threshold for dominance based on the observed
market shares of the two largest firms in the industry. In addition, this measure incorporates a parameter whereby the
competition authorities can determine what relative weight should be placed on factors related to potential competition.
We can interpret this parameter either as an industry-specific assessment of the entry barriers relevant for the industry
or as a more general policy instrument characterizing the relative importance of potential competition compared with
existing competition, for the purpose of inducing competitive discipline.-

In general, the literature reports on three major proxies for evaluating market power: (1) the Lerner index, (2)
the Herfindahl-Hirschman index (HHI) of market concentration, and (3) the market shares of the n largest firms 7,
(e.g., I4). The Lerner index, although theoretically attractive, seems to have limited applicability for practical antitrust
analysis, because competition authorities will typically not be able to produce reliable estimates on marginal costs
or the relevant demand elasticities. The Herfindahl-Hirschman index (HHI} is a measure of industry concentration
which is widely used in merger control (see for example, the American Horizontal Merger Guidelines, Federal Trade
Commission, 1992, or the EU Guidelines, 2004 on the assessment of horizontal mergers). However, this concentration
measure can be applied at the industry level only, and not at the firm level. For this reason it has a limited use for
assessing whether a particular firm maintains a dominant position.

In general, a standard procedure for establishing market dominance in antitrust cases proceeds as follows. First the
relevant market is defined and the market shares are computed.’ Based on this information the antitrust authority then
evaluates whether the firmn under investigation should be classified as dominant. The assessment of market dominance
incorporates an evaluation of both existing and potential competition. As, for example, the Guidelines regarding abuse
of dominant market position published by the Office of Fair Trading {2(0()4) makes clear, the assessment of dominance
incorporates factors such as barriers to entry, the existence of powerful buyers, economic regulation, and the presence
of intellectval property rights in addition to the distribution of market shares. Nevertheless, these Guidelines declare,
with reference to the European Court (Case C62/86, AKZO Chemie BV v Commission [1993] 5 CMLR 215 p. 16),
as a rule of thumb that “dominance can be presumed in the absence of evidence to the contrary if an undertaking has
a market share persistently above 50 percent.” Likewise, in these Guidelines the Office of Fair Trading (OFT) (pp.
16-17) considers it unlikely that an “undertaking will be individually dominant if its share of the relevant market is
below 40 percent, although dominance could be established below that figure if other relevant factors (such as the weak
position of competitors in that market and high-entry barriers) provided strong evidence of dominance.”

As is well known, from an antitrust point of view there is nothing illegal about possessing a dominant market
position. A firmn engages in an antitrust violation of Article 82 only insofar as it abuses a dominant market position.
In this respect, a dominant market position is a necessary, but not a sufficient, condition for a violation of Article 82.
Within such a legal framework it would be consistent with an effects-based approach to antitrust* to emphasize how
a particular business practice might harm consumers rather than on very elaborate arguments of whether the firm is
dominant or not. it would be consistent with such a view to develop coarse measures, which require a moderate amount
of industry-specific information, for the assessment of market dominance. The measure we introduce in this paper
serves precisely such a purpose. Furthermore, our dominance measure incorporates all the qualitative features that are
implied by Article 82 or by the existing guidelines, in particular, the Guidelines for abuse of dominant market position
published by the Office of Fair Trading.

% Some studies, for example Geroski [ 1987), have tried to evaluate empirically how effective market processes are in eliminating market dominance,
On an abstract level the parameter capturing the relative importance of potential competition could be viewed as a representation of the strength of
these market forees.

3 Por insightful discussions of the relationship between the definition of the relevant market and markets shares as well as of market shares as a
measure of market power see Landes and Posner (1981) and Hay and Vickers (1987).

4 For a more extensive set of peneral arguments in favor of an effect-based rather than a form-based approach to antitrust issues, we refer to Gual
et al. (2006).
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QOur analysis proceeds as follows. Section 2 introduces our measure of dominance. Sectior 3 simulates our dominance
measure for a variety of market share distributions. Section 4 applies our measures to some well-known competition
cases. Section 5 explores some theoretical issues implied by our measure of dominance. Section 6 suggests a procedure
for how to adjust the proposed dominance measure for different industries. Section 7 sums up the main idea and
concludes.

2. Measuring a firm’s dominance

We now introduce a measure of a firm (as opposed 10 a measure of a market) that characterizes a dominant position.
For the purpose of this paper, market shares will be treated as fractions, 0 < s; < 1, rather than in percentage terms.
With no loss of generality, assume that the firms are indexed in an order satisfying 51 > 52 > -+ - > sy. Let sP denote
the threshold market share beyond which we say that firm 1 has a dominant position in a market with a total of N active
firms. We define this threshold by

N
- 1
sP = gls1, 52, ..., 5N) dgé [1 — y(51 — 52) (1 - Z&'ﬂ . (B

i=3
where y > 0 is a parameter to be characterized below. The reader should not confuse the endogenously determined
threshold sP with the exogenously observed market share s1 of the largest firm. sP is a computed threshold that is
affected by the competition parameter y, whereas s; is an observed market share.”

Since firm 2 has the second largest market share, it poses the most significant obstacle to the dominance of firm 1.
For this reason, the dominance threshold (1) decreases proportionally with the difference s; — s2. This captures the
idea that the criterion under which firm 1 qualifies for dominance is stricter (i.e., s” decreases) the larger is its market
share advantage relative to its largest competitor (the second largest firm). Furthermore, in the dominance threshold
(1) the difference 51 — s2 is weighted by the combined market share of the two Iargest firms (1 — Ei 38) = 51+ 52.
This feature captures the idea that the dominance threshold is lower (hence, stricter) the higher is the joint market share
of the two largest firms, because under such circumstances all other firms are less significant for promoting market
competition. Overall, we can view the product (sy — s2)(1 — Z,-N___E‘s,-) as representing how existing competition from
established rivals constrains the ability of firm 1 to dominate the market.

The parameter ¥ can be viewed as capturing the constraint imposed by potential competition on firm 1’s dominance,
but it could also incorporate factors such as the existence of powerful buyers, economic regulation, and the presence
of intellectual property rights. To be brief, we interpret this parameter as an industry-specific assessment of the entry
barriers refevant for the industry. Lower values of y correspond to lower entry barriers, which would mean that potential
(future) competition will limit the ability of firm 1 to exploit its market power more effectively. This should reasonably
increase the threshold required for declaring firm 1 to be a dominant firm. In other words, more significant entry barriers
are captured by a higher value of y, which lowers the dominance threshold s”. We treat  as an exogenous parameter,
and we refer to it as the parameter capturing the intensity of potential compeltition. Alternatively, we could also view
¥ as a more general policy instrument characterizing the relative importance of potential competition compared with
existing competition as a mechanism for promoting competitive discipline.®

The threshold level defined by (1) is utilized as follows.

Definition 1. In a market with N > 2 active firms, firm 1 is said to be dominant if its market share satisfies 51 > s0,
where sP is defined by (1).

The threshold level defined by (1) can be simplified to depend only on the market shares of the two largest firms
(instead of on the market shares of all firms). Substituting 51 + 52 for 1 — 3°N 1s; in (1) yields

1
P = g(s1,50) & 51— ¥ist — s, @

3 Section 5 explores the theoretical relationship between the two.
% Section 6 below presents some arguments for why y = 1 could serve as a namral benchmark.
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Table |
A comparison of firm dominance measures
Market Firms Concentration Dominance
L 2 3 4 5 6 Is Tan Lr=1 Liy=1 Py =2)
A 0.20 0.20 0.20 (.20 0.20 0.00 80 2000 D.50 0.50 (.50
B 0.25 0.25 Q.25 0.25 0.00 0.00 100 2500 .50 050 (.50
C 0.40 0.15 Q.15 a.15 0.15 0.00 85 2500 0.47 0.43 0.36
D (.45 0.11 0.11 011 0.11 0.11 7R 2630 0.45 0.40 0.31
E .49 040 0.11 0.00 0.00 0.00 100 4122 0.48 .46 042

The measure (2) imposes moderate informational requirements on the competition authority for assessing market
dominance. The threshold for dominance can be constructed based on knowledge of the market shares of the two
largest firms in the industry. In addition, this measure incorporates a parameter whereby the competition authorities
can determine how much weight should be placed on potential competition. This is perfectly consisient with competition
law practice and with the OFT Guidelines.

We can directly observe that the largest firm is dominant according to the dominance measure (1), or equivalently
(2), whenever it has a market share larger than or equal to 50%. This is consistent with the stand of the European
Court’ as reported in the OFT Guidelines. Furthermore, the dominance measure (1), or equivalently (2), implies that
the threshold for market dominance is always 50% whenever 51 = s2 (i.e., whenever the largest firm faces an equally
strong rival). This means that a duopoly with equal market shares of 50% for each firm would be precisely at the
dominance threshold, but there would be no market dominance in any symmetric oligopoly configuration with equal
market shares in industries with more than two firms. This is illustrated by markets A and B in Table 1.

3. Simulations and comparisons

‘able 1 below exhibits our dominance measure for a set of five different distributions of market shares. We
also compare the measure for dominance with the commonly used concentration measures, Iy = Z?:is,-, and the
Herfindahl-Hirschman index fyp = SN | s2.

Markets A and B in Table I are composed of firms with equal market shares. Both markets exhibit a dominance
threshold of s° = 0.5, independently of the value of the potential competition parameter . In market C, firm 1 is
classified as dominant when the potential competition parameter is setto y = 2,sinces; = 0.4 > 0.36 = sP. However,
firm 1 is not dominant for parameter values of ¥y = 1/2 and y = 1. With the more asymmetrically distributed market
shares captured by market D, firm 1 is classified as dominant for ¥ = 1 and y = 2 since 51 = 0.45 > (.40, but not for
v = 1/2. Lastty, in market E, firm 1 is dominant for all displayed values of y.%

Table 1 demonstrates why the commonly used concentration measures Iy and /gy cannot be used as a measure of
a firm’s dominance. Compare, for example, industries B and C. Industry B does not have any dominant firm since all
firms have identical market shares, In contrast, in industry C firm 1’s market share is 4)/15, about 2.6 times higher than
all other firms. However, IS < IP and I§, = I, = 2500. Hence, these concentration measures do not capture the
market share advantage, and therefore the potential dominance, that firm 1 has in market C compared with market B.

4. Application to competition cases

We now apply the measure of dominance to some well-known competition cases, where the appropriate authorities
have already made decisions regarding the assessment of market dominance.

The first case, cited in foomote 1, involves the largest European importer of bananas into large European countries.
Table 2 displays the market shares of the largest banana importers during the 1970s, as reported on the European

T Case C62/86, AKZQO Chemie BV v Commission [1993] 5 CMLR 215.
8 Clougherty (2006} uses 51/ luy to measure market dominance in the airline industry. Such a measure would yield 11.25 for both markets D and
E, thereby not taking into account the degree of competilion between the two largest firms.
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Table 2

Lasgest banana importers in Europe dusing the 1970s

Company Market shate (s;) P (y=1) Ly=h Ly =2)
United Brands 045 0.455-0.459 0.410-0418 (:320-0.337
Castle & Cook 0.15-0.20

Del Monte 0.10-0.12

Alba & Bruns 0.03-0.06

Bethoba 0.03-0.06

Geest 0.03-006

SMO 0.03-0.06

Table 3

The European market for vitamin A in 1974

Company Market share (s;) 2 (y = %) Ly =1 Py =2)
Roche 047 (¢.463 0426 0.352

2 027

3 0.18

4 007

5 001

Table 4

Access and call origination in the Finnish mobile phone marker in 2003

Company Market share (5;) 2 (}' = %) sy =1) Py =2
TeliaSonera 0.450 0471 0.442 0.385
Elisa 0.295

DNA 0.145

Commission Web page. Using the data provided in Table 2, we compute the dominance threshold defined by (2) for
three values of the potential competition parameter y. For y = 1, for example, the dominance threshold is found to be
in the range from s” = 0.410 to 0.418, lower than the actual market share of United Brands who maintained a market
share of 5| = 0.45. Therefore, according to our measure, United Brands should be classified as a dominant firm in the
relevant market, Clearly, this firm would also be classified as dominant for parameter values satisfying y > 1.

A second well-known case that we discuss here involves the European market for vitamins. Table 3 displays the
market shares of the leading suppliers of vitamin A in 1974. Table 3 shows that the leading supplier Hoffmann-La
Roche should be classified as a dominant firm for all the three displayed levels of the dominance thresholds sP.

A more recent case related to significant market power'® involves access or call origination in the Finnish mobile
telecommunications industry'! where the market shares of the major participants are given in Table 4. Table 4 reveals
that the largest firm, TeliaSonera, is classified as dominant for competition parameters satisfying y > 1, but not for
y = 0.5. As for the case itself, the European Commission ruled out a significant market power on the part of TeliaSonera.

Our final example examines a well-known European merger case (not a firm’s dominance case) involving the truck
producers Volvo and Scania.'? Table 5 exhibits the aggregate European market shares of the seven leading European
truck producers in 1998. It should be mentioned that the above merger case dealt with a proposed merger between

¥ Case 85/76 Hoffmann-La Roche v Commission {1979} ECR 461.

10 The criterion for significant market power (SMP), applied for regulatory purposes in telecommunication markets, is stronger than that of market
dominance, since SMP requires an abservation of a long-lasting competition problem (i.c., the long-term control of a bottleneck or an essential
facility).

' For details of this case, see Finnish Communications Reguiatory Authority (FICORA,) (2004).

12 Cage no. COMP/M. 1672, in which the Commission’s decision on 15 March 2000 declared the proposed merger to be incompatible with the
common market and the functioning of the EEA Agreement.
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Table 5

Post-merger dominance tests between Volvo and a competitor, based on actual 1998 aggregate European market shares

Company Market share (5;) Si+ 8y i (y = %) Ly=1 Ly =2)
Volvo 0.15 nfa nfa nfa nfa
Scania 0.16 0.31 0.487 0.474 0.448
Renault 0.12 0.27 0.493 0.486 0471
Man 0.13 0.28 0.491 0.483 0.466
Iveco 011 (.26 0.494 0.488 0477
Daimler 0.21 0.36 0.474 0.448 0.396
Daf 0.11 0.26 0.494 0.488 0477

Source: Ivaldi and Verboven (2005,

Table 6

Post-merger dominance test between Volvo and Scania for selected countries

Country sy 3 ¥y + 85 Next largest &2 2 (y = %) Ly =1 Ly =2)
Austria 0.12 0.16 0.28 Man 0.34 Not applicable

Belgium 0.23 0.17 0.40 Datmler .18 0.468 0.436 0372
Denmark 0.2 0.30 0.59 Daimler 0.18 0.421 0.342 0.184
Finland 0.34 031 0.65 Renault 0.18 0.402 0.305 0.110
Germany 0.08 0.09 0.17 Daimler 0.42 Not applicable

France (.14 0.09 0.23 Renault 0.38 Not applicable

Greece 0.24 0.17 041 Daimler 0.36 0.490 0.481 0.462
UK. 0.18 0.19 0.37 Daf 019 0.475 0.450 0.399

Source: Tvaldi and Verboven (2003),

Volvo and Scania only. However, we hypothetically examine all possible mergers between Volvo and one competing
firm. Therefore, the third column in Table 5 sums up the market share of each firm with Volvo’s market share. The
computed dominance measures are based on the observation that the second largest firm after a hypothetical merger
would be Daimler with s2 = 0.21 market share. For the row exhibiting the hypothetical merger between Daimler and
Volvo, we take the post-merger second largest firm to be Scania with s2 = (.16 market share. Table 5 clearly shows
that none of the mergers would generate a dorninant firm according to our measure, if the entire common European
market is taken to be the relevant market.

However, the European Commission blocked the Volvo-Scania merger, because such a merger was considered
to eliminate effective competition in several small member countries.!” In fact, the European Commission decided
that the national markets constitute the relevant markets in this case. For example, Table 1 in [valdi and Verboven
{2005) shows that the post-merger market share of the merged Volvo—-Scania company would have exceeded 90%
in Sweden, and therefore the proposed merger would directly generate dominance in Sweden. Table 6 computes the
dominance measure for other selected European countries mentioned in this case. The dominance values marked as
not applicable reflect markets where the merged Volvo-Scania would not be the largest firm. According to Table 6
these countries include Austria, Germany, and France. Of course, in such countries the merged Volvo—Scania could not
create a dominant market position. For this reason we have not reported the computed thresholds for these countries
in Table 6.

Tabic 6 also shows that in Denmark, Finland, and Sweden (omitted), the post-merged firms would be classified as
dominant for all reported values of ¥ because sy + 55 > 0.5. In addition, for all values of y, the merged Volvo—Scania
would not be classified as dominant in Greece and the U.K. For Belgium, the merged firm would be regarded as
dominant for y = 2, but not for y = 1 or 0.5.

13 The consideration of submarkets is also common in the United States, where state markets are ofien a focus of the analysis. According to Shutt
1996, the classification of products and the definition of geographical markets have gutded antitrust analysis in the United States for the past 40
years. The antitrust authority has to define both the relevant products and the boundaries of the geographical market. Based on these, it is supposed
to decide whether the proposed merger is likely 1o “lessen competition.”
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As the application to the Volvo—Scania case illustrates, our measure for assessing market dominance has relevance
also in merger control. Presumably, when examining merger cases, it is typically useful to evaluate whether the merged
firm would reach a dominant market position after the merger. Of course, since a dominant position is not in itself
illegal, such a finding would not necessarily determine whether a merger should be approved or blocked. However, the
proposed measure could add a valuable piece of information for evaluating the potential consequences of a merger. In
particular, this measure could tell whether the merger generates a significant impediment to effective competition by
creating a dominant position.

5. Dominance tolerance

In this section we further develop the theory behind the proposed measure for assessing a firm’s dominance. Suppose
that the second largest firm has the market share 52 and that the competition authority places the relative weight »
on potential competition. What is then the dominance tolerance for this market? In other words, what would be the
dominance threshold, beyond which firm 1 would be classified as dominant?

By solving the equation g(s;, s2) = 51, where g(s1, s2) is defined in (2), we find that the dominance tolerance for
this market is given by

Vs +y+1-1
y 3

which is plotted in Fig. 1. In view of the above, we now list the properties of the threshold market share for dominance
given by (1)

P =sPs) = (3)

(a) The threshold market share for declaring firm I as a dominant firm increases with sp (the market share of the
second largest firm).

(b) It reaches a maximum at 51 = 5, = 1/2.

(c) It decreases with the parameter y and reaches a maximum of s1 = 1/2 wheny — 0.

Property (a) captures the feature that intensified actual competition, as measured by the market share of the most
significant competitor, relaxes the dominance tolerance. In other words, intensified actual competition increases the
dominance threshold beyond which firm 1 would be classified as dominant. Property (b} states that the increasing
dominance threshold approaches 50% as the two largest firms converge in size. Property (c) establishes that the
tolerance for dominance is relaxed when there is stronger potential competition as captured by a lower value of the
parameter y (an upward shift in Fig. 1).

PR )
5= 8

(e

V2 - |

b=

Fig. 1. Dominance tolerance associated with the measure s°, given by (1), as a function of the macket share of the second-largest firm.
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Table 7
Simulations of firm’s dominance threshold

82 4

0.25 0.50 0.75 1.00 1.50 206 3.00
0.10 047 0.45 043 042 0.39 0.37 0.34
0.20 048 0.46 044 043 041 0.39 0.36
0.30 048 047 0.46 045 043 0.42 0.40
0.40 (.49 0.48 048 047 046 0.45 044
0.50 050 0.50 0.50 0.50 0.50 0.50 0.50

Table 7 displays some simulations showing how the threshold market share defined by (1) varies with changes in
the market share of the second largest firm 52 and with the parameter for potential competition y.

Table 7 confirms properties (a)—{c) listed above for a range of the second-largest market shares, ranging from
52 = 0.1 to its maximal value s = (.5, as well as for the competition parameter y ranging from y = 0.25 to 5. Again
it is interesting to compare these simulated values of the dominance tolerance with the OFT Guidelines. According to
these Guidelines, OFT considers it “unlikely that an undertaking will be individually dominant if its share of the relevant
market is below 40 percent, although dominance could be established below that figure if other relevant factors (such
as the weak position of competitors in that market and high-entry barriers) provided strong evidence of dominance”
In light of the simulations reported in Table 7, we can observe that the dominance threshold, above which firm 1 is
classified as dominant, may be below 40% for sufficiently high values of .

6. Configuration of the competition parameter

The threshold for dominance depends crucially on the parameter ¥, which essentially captures the significance
of potential competition. This parameter is likely to be industry-specific and time-dependent. By selecting y the
competition authority essentially determines how large is the set of firms that may be accused of abusing a dominant
position. This can be viewed as a policy parameter. For example, a “no-intervention” competition policy with a high
threshold for dominance would be captured by low values of y. Such a laissez-faire policy would imply that only a
fairly small number of abuse cases could be investigated.

Preliminary versions of the present paper did not have the parameter y in the dominance measure (1) and (2).
Formally, this means that initially we set ¥ = 1, and worked through the entire analysis of the paper, including all
simulations and calibrations of competition cases, for the case where ¥ = 1 only. The extension of the measure for
cases where ¥ 3 1 was made to allow the competition authority some flexibility in the application of this measute to
different industries.

Substituting ¥ = 1 into the measure (2) obtains sP =0.5[1— (s% - .w%)] as the threshold market share above which
firm 1 can be classified as dominant. Interestingly, ¥ = 1 could serve as a natural benchmark for the competition
parameter, partly because it coincides with the threshold of 40% below which the OFT Guidelines may not consider
a firm to be dominant (see Section 1). To see this, observe from Fig. 1 and (1) that s = +/2 — 1 & 41% when ¥ = 1
and s, = 0, which is only slightly higher than the 40% threshold mentioned in the above cited guidelines.

The debate over how parameters should be set for measures designed to be used for policy purposes is present
throughout the whole spectrum of economic policy implementations. For example, one may ask why concenira-
tion levels such as HHI = 100G and 1800 serve as benchmarks for merger policies in the United States. Are there
any particular microeconomic foundations justifying these specific thresholds? This degree of arbitrariness is also
found in the design of macroeconomic institutions. For example, what is the theoretical foundation for the reia-
tive weight that central banks should place on the inflation target relative to the employment target in the standard
model of monetary policy? However, for the present analysis, for the reason mentioned carlier in this section, we
believe that ¥ = 1 is suitable at least as a benchmark measure, that could be then modified for industry-specific
needs.

QOur measure for the assessment of market dominance could potentially also be empirically calibrated by estimating
the parameter y based on observations from antitrust cases. Alternatively, following the approach introduced by
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Bergman et al. (2005) for the empirical analysis of merger decisions, our measure could be applied in order to
estimate the empirical determinants of market dominance in light of the competition authority’s assessments of market
dominance. With such an empirical approach, it could also be investigated whether the competition authority has made
assessments of market dominance in a consistent way.

An alternative interesting way to check whether y = 1 should be used as the benchmark for the competition
parameter, would be to follow the methodology used for the determining concentration levels bevond which profits
jump {continuously or discontinuously according to different authors); see for example, Bradburd and Over (1982).
Similar to this methodology, the econometrician should identify the dominant thresholds associated with critical ratios
of the dominant firm’s profit to industry profit. The parameter y could then be calibrated by adjusting the value of y
so that the observed market share of the dominant firm coincides with the threshold value determined by the proposed
measure when there are jumps in relative profits.

7. Conclusion

In this paper we have proposed an approach for assessing market dominance. Contrary to concentration mea-
sures such as the Herfindahl-Hirschman index that characterize the concentration of an industry, our dominance
measure suggests a simple test to determine when to classify an individual firm as dominant. This test imposes
modest informational requirements on the competition authority. By using our measure the dominance threshold
increases as the intensity of existing competition increases or as the entry barriers are lowered. The measure can
casily be applied to evaluate market dominance in antitrust cases or for more general characterizations of indus-
tries.

It is likely that the measure for assessing market dominance can be extended to evaluate cases of collective
dominance. This could be an interesting direction for future research. Similarly, the measure for assessing market
dominance could have relevance in merger control. Presumably, when examining merger cases, it would be useful
1o evaluate whether the merged firm would reach a dominant market position ex post. Since a dominant position
is not in itself illegal, such a finding would, of course, not necessarily impact on the decision of the competition
authority in a merger, but it could add a valuable piece of information for evaluating the potential consequences of a
merger.
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Abstract

Suppose that a strong and a weak operator compete in a telecommunications market. To terminate
a call operators need access to the competitor's network if the call is off-net. Operators set two-part
tarifts and price-discriminate according to termination of a call. Suppose as a benchmark that access
prices are regulated at costs. | show that the weak operator’s profit and consumer welfare increase
if the regulator sets a higher price to access the weak operator's network. However, total surplus
decreases even locally,

Key words: access price, entry, interconnection charge, regulation, telecommunications,
terreination-bused price discrimination

JEL Classifieations: 1.96, L51, L13

1. Introduction

In this paper, I analyze the impact of access price regulation in a telecommunica-
tions market on entry incentives and post-entry competition, Entry into a highly
concentrated market is often seen as socially desirable from a long-term perspec-
tive because it leads to more intense competition. However, entry resulis from suffi-
ciently high expected profits and in many markets higher expected profits for an
entrant can only be achieved through higher prices, at the expense of consumers.
Since regulators and antitrust authorities are often supposed to avoid harm to con-
sumers, entry-enhancing regulation seems in these cases inappropriate.

This is not necessarily the case in telecommunications markets because network
operators are vertically integrated; they offer telephone services to final consumers

* I received helpful comments from Mark Armstrong, Toker Doganoglu, Tommaso Valletti, Julian
Wright, and, in particular, two referees and the editor Michael Crew. I gratefully acknowledge
financial suppert from the Deutsche Forschuagsgemeinschaft {Heisenberg Fellowship).
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and access to rivals. The provision of access is typically regulated. In particular,
it is often required that operators interconnect, where the terms of this intercon-
nection or access can be agreed upen by the involved parties. In case negotiations
break down, the regulator has to step in. Alternatively, the regulator may directly
regulate access prices. In Europe, regulation allows for an asymmetric treatment of
“dominant” versus “non-dominant™ firms. Regulatory guidelines to that effect have
been established at the level of the European Union, national regulatory authori-
ties then implement these guidelines (see e.g. European Commission 2000). A case
in point are the Netherlands, where asymmetde access prices were enforced by the
Dutch regulator Opta (for further information see Peitz 2003; the original refer-
ence is Opta 1999). Also in other European countries such as Belgium, France,
and Germany asymmetric access price reguiation has been enforced.

In this paper, I address the question how to regulate access prices in an asym-
metric market with two-part pricing and termination-based price discrimination,
ie., the retail price of a phone call depends on whether it stays on an operator’s
network or it terminates on a rivals network. I show that by granting an access
markup to the entrant operator, this operator increases its profits and consumer
welfare increases as well. However, total surplus decreases,

This paper is a companion paper to Peitz (2005). In that paper 1 considered an
asymmetric market in which firms cannot price discriminate with respect to the
termination of a call. In Peitz {(2005) I have shown the same qualitative result with
respect to the entrant’s profits and consumer welfare. This may seem surprising at
first glance because the two models have quite different properties (see e.g. Laffont
et al. 1998a, b). However, there is locally a negative effect of the entrants access
markup on the incumbent’s market share and total surplus. This suggests that from
a short-term perspective, the use of asymmetric access prices is more problematic if
operators price discriminate according to termination. If, however, the aim of reg-
ulation is to make the entrant faster penetrate the market, asymmetric access price
regulation is more effective in markets with termination-based price discrimination
than in those without.

My paper follows the literature on competing interconnected networks, initi-
ated by Laffont et al. (1998a,b) and Armstrong (1998). This literature has been
reviewed in Laffont and Tirole (2000), Armstrong (2002), De Bijl and Peitz
(2002b), and Vogelsang (2003).

A small number of papers has looked at asymmetric networks. Carter and Wright
(1999) are the first to mode] asymmetric networks. Carter and Wright (2003) analyze
reciprocal access price regulation in a market with two-part tariffs (without termina-
tion-based price discrimination). De Bijl and Peitz (2002a) show that for fixed per-
minute prices, asymmetric, i.c., non-reciprocal, access prices increase the entrant’s
profits and consumer welfare (see also Armstrong 2002). Armstrong (2004) consid-
ers non-reciprocal access price regulation in a market with two segments in which an
incumbent with regulated retail prices competes against a competitive fringe. De Bijl
and Peitz (2002b) consider a wide range of regulatory policies with respect to access
and retail prices in a variety of market environment. With the help of simulation
methods they confirm the results of De Bijl and Peitz (2002a}. As mentioned above,
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the first formal analysis of non-reciprocal access prices in a market with unregulated
retail prices is Peitz (2005).!

In section 2, I present the model. In section 3, I derive the results with respect
to prices, consumer welfare, the entrant’s profit, market shares, and welfare. Sec-
tion 4 conclhudes.

2. The Model

Consider two operators, an incumbent (operator 1) and an entrant (operator 2},
each of them with a full-coverage network. The networks consist of a long-dis-
tance backbone, a local access network, and switches. All consumers are assumed
to be subscribed to either one of the two operators. Operator ¢ chooses an on-
net per-minute price p;, an off-met per-minute price 7 and a monthly subscrip-
tion fee m;. If a call is off-net, that is, the call terminates on the other operator’s
network, operator i has to pay for terminating access the price t; to operator j.
The market shares resulting from competition and consumers’ choices are denoted
by sy =s1[p1, P1. p2. P2. my, m3] and sz =s2{p1, P1. p2. P2, my, mz]. The model is the
extension of Peitz (2005) to discriminatory pricing.

In line with a large part of the literature, I assume that the regulator sets the
terminating access prices. Furthermore, I assume that the regulator is able to com-
mit to these access prices, for a discussion (see section 4). Since access prices are
in general non-reciprocal, the repulator has two instruments, 1, and 2. However,
since T explore the role of the asymmetry and not the fact that the number of
instruments has increased, I do not attempt to solve the two-dimensional prob-
lem for the regulator but restrict attention to the regulation of the entrant’s access
price, while the incumbent’s access price is always set at the level of the cost of
providing access.? The timing of decisions then is the following

I Other papers have looked at two-part tariffs with termination-based price discrimination.
Correcting the anatysis of Laffont et al. (1998b), Gans and King (2001) shew in a symmetric
market that operatars have an incentive to negotiate an access price below marginal costs because
this relaxes price competition. Cambini and Valletti (2003) consider a market in which operators
invest in the quality of the network and in which a higher network quality increases demand for
call minutes. In their setting a higher level of investument does not increase the profit of an
operator if this investment is matched by the competitor. Under a set of assumptions Cambini
and Valletti then show that operators benefit from a commitment to an access price above
marginal costs because this reduces the incentives to invesi—this confirms their results in Valletti
and Cambini (2005), which are obtaired in a marker without termination-based price
discrimination. While these paper consider symmetric settings, my paper analyzes the effects of
repulation in 2 market in which one operator has a (temporary) advantage over the competitor.

2 Alternatively, the entrant’s access price counld be fixed at cost levels and the incumbent could be
required to provide access at a price different from costs. However, the present setting corresponds
to European regulatory practice. In praciice, regulators have better cost data on incumbents and
can therefore base access prices on that information.
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Stage 0. The regulator sets access prices ) and 7.
Stage 1. Operators simultaneously set prices (py, pj.mp) and (p2, pr.ma2),

respectively.
Stage 2. Consumers simultaneously subscribe and make calls.

To explicitly analyze the entry decision I would need to introduce an addition
stage Ob at which the entrant decides whether to enter.

2.1. Consumer Demand

The consumer side consists of consumers with mass n. Networks are horizon-
tally differentiated: operator 1 is located at /; =0, and operator 2 at L =1. Con-
sumers are uniformly distributed on the [0, 1]-interval. Consumer z {0, 1] incurs a
disutility —8|}; — zt, which is linear in the distance between consumer location and
the location of the operator. The parameter & expresses the substitutability between
networks: if & =0 networks are perfect substitutes; the larger ¢ the more differ-
entiated networks are.? Each consumer subscribes to exactly ome operator, Con-
sumer z subscribes to operator 1 if vi[py1, 1. o] — 0z = valp2, pa.mal - 8(1 — 2).
where v;(p;, p;. m;] denotes the conditional indirect utility of a network at the ideal
location z. The realized market share of operator i is

-~ 1 U'[P'-ﬁismi]*U'[P‘,I?'.m']
Sl'[pi’pjspiopf!miomf]=i+ d : 291 / ! 4 - (1)

To shorten the expressions I drop the arguments in the market share function
and simply write 5;. An operator’s market share increases if the operator offers a
relatively larger level of net utility to consumers, and decreases otherwise.

Conditional indirect utility for a network at an ideal location takes the following
form:

wlpi, Pi, mi] = U; — m; 4 s;9[pi] + (1 — s:)8(pi], (2)

where #[p;]=ulx[p:]] — pixlpi].

This utility consists of a traffic-independent part, U; —m, . and a traffic-dependent
part, ;[ p;]+ (1 —s)3[P;]- Clearly, it is decreasing in prices. I implicitly assume that
utility of each network is positive for all consumers, that is, v; — 8 > 0. With respect
to the traffic-dependent part note that given a price per-minute equal to p;, each
consumer has an individual demand of x[p;] call minutes, and derives wtility ufx]
from calling x minutes.* Consumers derive utility from calls made to consumers
subscribed to the same network and from calls made to consumers subscribed to

3 This is the Hotelling specification that dominates the literature {see c.g. Armstrong 1998; Laffont
et al. 1998a, b).

4 Since individaal demand of & subscriber 10 operator i is defined by x[p;]=arg max {u[x] —x ).
individua! demand is derived by solving the first-order cordition for utility maximization u'[x]=p.
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the other network. In order to fully specify consumer demand, calling patterns have
to be specified. A consumer typically makes shorter or less frequent calls that ter-
minate on a different network if p; > p;. The reverse holds if an off-net call minute
is cheaper than an om-net call minute. Under balanced calling patterns consum-
ers’ share of on-net call minutes corresponds to the market share of the operator
to which a consumer is subscribed to after correcting for differences in per-minute
prices. That is, the individual demand for on-net calls is s;x[p;]. and the demand for
off-net calls is 5, x[p:].”

With respect to the traffic-independent part I/; —m; note that a consumer sub-
scribed to network ¢ has to pay the subscription fee m;. A consumer derives a fixed
operator-specific utility from subscribing to network i, ;. The incumbent offers
higher fixed utility, U, > U5.% The utility difference reflects the incumbency advan-
tage and may stand for additional services which the entrant cannot yet offer,
proofed reliability, or consumer goodwill.”

2.2. Costs, Traffic Volume, and Profit Functions

One can distinguish between three different types of costs (e.g. Laffont and Tirole
2000): fixed costs C; that are independent of traffic and the number of consum-
ers served, connection-dependent but traffic-independent costs, and traffic-dependent
costs. The second type of costs is connection-dependent but traffic-independent. This
per-petiod and per-connection fixed cost of the local access network f; is assumed
to be the same for both operators, f) = f>= f. It affect the gain per consumer and
therefore operators’ pricing decisions. The third type of costs are traffic-dependent.
1 denote by ¢; operator i’s traffic-dependent cost per-minute associated with an on-
net call, by ¢z + t; operator i’s traffic-dependent cost per-minute associated with
an off-net call, where z; is the terminating access price paid to operator j. Finally,
operator i receives incoming calls with associated costs c3 and (wholesale) price ;.
Society’s marginal cost of an off-net call is the same as the one of an on-net call,
i.e cy=c3+cj. Note that costs ¢;, j=1, 2,3, are assumed to be the same for both
operators.

5 This can be interpreted as follows: when a consumer makes a telephone call, the receiver of the
call can be any other consumer with equal probability, independent of the network she is
subscribed to. If on-net calls have lower prices than off-net calls, a consumer makes longer calls to
those who are subscribed to the same network, A balanced calling pattern is rather restrictive
both in terms of the composition of an operator’s consumer base and the substitutability between
on-net and off-net calls given any composition of a customer base {see De Bijl and Peitz 2002b,
Chapter 6). Nevertheless, the assumption of balanced calling patterns is useful in analyzing
markets with termination-based price discrimination.

6 Asymmetries on the demund side have also been considered by Carter and Wright {1999, 2003)
and De Bijl and Peitz (20022, b, 2004). Note that individual demand does not depend on the
“quality” of the network; Valletti and Cambini (2003} do introduce such a dependence. Note also
that T impliclitty assume that the utility does not depend on the number of received calls (see Jeon
et al. 2003) for a recent contribution which tackles this issue

7 For more discussion {sec Peitz 2005). In a dynamic setting, installed consumer base may affect
fixed utility (see De Bijl and Peitz 2002h).
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Operator i’s profits gross of fixed costs, denoted by =;, are the sum of profits
from on-net calls, off-net calls, incoming traffic, and subscription,

7l pi. pjs Bin Bjominm i %, ] = nsisix[pil(pi — )+ nsi (1 —spx[pilpi — 2 — 1))
+nil - s)sx[PiNE —e3}+nsitm; — f). (3)

Profits not only depend on the (retail) prices set by the operators but also on access
prices, which enter directly and, through market shares, indirectly. If 11 =1, =1¢3,
regulation is said to be cost-based.

Including the entry stage Ob, the (potential) entrant then has an incentive to
enter if 2> C;. Provided that the regulator is nncertain about the level of these
costs Cy, we can say that entry is more likely the greater 7.

2.3. Equilibrivm

Equilibrium values of functions and variables will be marked with superscript *.
Along the equilibrinm path a subgame perfect Nash equilibriom for given access
prices 1), 77 is characterized by prices (p]. p3. B). D3, m},m3). It satisfies the fol-
lowing conditions:

1. Prices p?, pf,m} maximize operator i’s profits m[p;, p;, Pi, Pj. mi.mj; i, tj),
given the other operator’s prices p;ﬁj and mj.. for i=1, 2, where i # j.

2. After observing prices, consumers choose a network and a guantity of call
minutes to maximize net utility, given the strategies of the other consumers,

At stage 2 consumers play an anonymous game because network size affects
consumers’ utilities. At stage 1 operators take consumer behavior into account
when choosing prices.

2.4, Surplus and Welfare

The market outcome and the impact of regulation can be evaluated by assessing
consumers surplus, profits and market share of each operator, and total surplus. It is
possibly important to consider not only total surplus as a welfare measure but also
consumer surplus. A regulator with the objective to encourage entry and to make
consumers benefit from entry and competition may want to maximize welfare as a
weighted average of consumer surplus and profits for each firm—I explore such a
welfare-maximizing access price policies in section 3.

Producers surplus PS§ is equal to the sum of profits in the industry. Consumers
welfare or consumer surplus, CS, defined as the consumers’ aggregate net utility,
is equal to

- . né
CS=nsyvi[p1, P1. ]+ nsav2[p2, P2, m2] - - (Sf +S§) .

The last term in the expression for consumer surplus is the disutility that consum-
ers incur owing to the subscription to a network that does not possess ideal char-
acteristics. Total surplus is TS=PS+CS.
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3. Asymmetric Access Price Regulation

Consumers base their decision which network to join on market share because, for
instance, at a low on-net price an operator is attractive if it has a large market share.
This means that consumers’ choices are affected by the operators’ market shares.
Therefore, termination-based price discrimination gives rise to network effects. For-
mally, consumers play an anonymous game. In the Nash equilibrium of this game
for given prices, consumers subscribing to network i maximize their utility given
the subscription decision of all other consumers which are summarized by (s;, 5;).
Substituting (2) into (1) and solving the equation for s; gives

WU UD + IR TpsD — pmi —my)
) 2=} Glpil +31p,]- 5 — 115,

Taking consumer behavior into account, each operator sets three prices: the per-
minute price for on-net calls p;, the per-minute price for off-net calls 7;, and the
subscription fee f;. Consider for the moment the problem in which operators set
per-minute prices and net utilities v;. Because profit-maximizing per-minute prices
are independent of net utilities, per-minute prices are equal to marginal costs along
each operator’s best response?

Remark 1: Profit-maximizing prices have the property that pf”" =cy and ﬁf” =c2+ ;.

As follows from Remark 1, operater is profits in which operator ¢ chooses its
profit maximizing per-minute prices can be written as

mlpl . pi PO Biemi myi v tl=n( — s)six[Pil(n —e3) +nsi(mi — ). (4)

Accordingly, operators have two sources of profits: revenues from incoming calls
and from subscriptions. Let me consider cost-based regulation as the benchmark.
The question then is what happens if the entrant’s access markup is increased.
This means that I consider asymmetric access price regulation of the form that the
incumbent is subject to cost-based regulation and the entrant is allowed to charge
an access markup r3 > c3. Competition is stimulated compared to cost-based reg-
ulation if consumers receive higher net utilities.” As a necessary condition for this
to hold, both operators set lower subscription fees in response to an increase in
the entrant’s access price.

8 This observation is due to Laffont et al. {1998b) and also holds in the present asymmetric setting.
Note, however, that becanse of the network effects competition in prices and competition in net
utilities are not equivalent in the present model, in contrast to the meodel without
termination-based price discrimination.

9 I do not address the question whether there exists an equilibrium and whether it is unigue (see
Laffont et al. 1998b). Suppose that an interior solution exists to the first-order conditions. Then
this solution is the urique equilibrium for 7 sufficiently close to c3.




334 MARTIN PEITZ

Proposition 1: Suppose that, in equilibrium, operator 2 is active with cost-based
access prices. In a neighborhood around cost-based access prices an increase in the
entrant’s access price leads to lower subscription fees of both operators.

The proof may be found in Appendix A.10 The intuition for this result goes as
follows. From profits given by equation (4) one can implicitly define pseudo best
responses for each operator by the first order conditions of profits maximization
3m;/dm; =0. The model then resembles an asymmetric duopoly model with upward
sloping best responses. Under cost-based access the incumbent has a market share
greater than 1/2. To show that subscription fees are locally decreasing in the entrant’s
access price it is sufficient to show that best response shift inward. Consider first the
incumbent. The incumbent has an incentive to reduce the number of calls that travel
from its network to the other network because this allows it to look more attractive
to consumers. Note that this number of calls is maximal when the market is equally
split. Hence, recalling the effect of asymmetry on market shares under cost-based
aceess the incumbent should lower the subscription fee to reduce the loss in market
share resulting from higher off-net per-minute prices. For a given competitor’s price,
the incumbent's retail prices as a function of the access price it has to pay can be
called the cost effect. The entrant has an incentive to increase the number of incom-
ing calls because it gains more from additional consumers if the access markup is
higher. To attract more consumers the entrant has to price more aggressively (that is,
it sets a lower subscription fee). This effect can be called the access revenue effect, for
given prices of the incumbent. With strategic complements, competition generates a
downward pressure on subscription fees and reinforces the other two effects. This
effect is called the competition effect.

Ultimately, we are interested in knowing whether consumers are better off. The
effect on consumers subscribed to network 2 in unambiguous, a lower subscription
fee and constant per-minute prices increase the net utility of consumers subscribed
to network 2. Consumers subscribed to network 1 experience lower subscription
fees but also higher per-minute prices. Taking network 2’s prices as given, opera-
tor 1 reacts to a higher access price 17 by increasing the off-net per-minute price
and decreasing the subscription fee--this is the cost effect. Overall, the net utility
of consumers subscribed to network 1 is increased.!! In addition, in the equilib-

) The proof uses monotone compasative statics results for supermodular games Standard references
to supermodular games are Milgrom and Roberts (1990) and Vives (1990). Peitz (2005) uses a
similar argument in the price-net utility space for the model without temination-based price
discrimination. Note that the resunlt can also be shown directly by solving for equilibrium
subscription {ees (see proof of Proposition 2).

11 To see this, consider first cost-based access prices. Denote the equilibrium net utility v in this
case as v([m}[c3], m3[c3]]. Consider now an access price 1z > ¢3. Given m3 = m3[cy], operator 1 sets
its subsription fee as a best reponse to m2, denoted by ri{m3[cs); x2]. Then it is easy to check that,
given my =m3[c3), vifey, €2 + 72, ri[mies); 2l — wafey. e mileall = (U - Ua)Efer) — B2 + 23/

{66 — 3(3[c|]— #lez + P} > 0. Hence, although the per-minute price for off-net call has increased,
consumers obtain a higher utility, provided that operator 2 sets the same subscription fee as under
cost-based regulation—this result holds globally.
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rium with a higher access price 3 operator 2 tends to set a lower subscription fee
due to the access revenue and competition effect. This reinforces the cost effect.!”
As the following propaosition shows, around cost-based access prices this is always
the case (the proof may be found in Appendix A).

Proposition 2: Suppose that, in equilibrium, operator 2 is active with cosi-based
qeeess prices. In a neighborhood around cost-based access prices an increase in the
entrant’s access price leads to higher net utilities for all consumers.

Consequently, consumer welfare increases.

Next T investigate whether the entrant’s equilibrium profits are increasing in the
access markup or not. If they are then asymmetric access prices not only stimulate
competition for given entry decisions but they also make entry more attractive.

Proposition 3: Suppose that, in equilibrium, operator 2 is active with cost-based
access prices In a neighborhood around cost-based access prices an increase in the
entrant’s uccess price leads to higher profits for the entrant.

The proof may be found in Appendix A. The entrant experiences two counter-
vailing effects, a positive revenue effect and a negative competition effect. Locally,
the first dominates the second effect.

I make use of a numerical example to illustrate some of my results. This is partic-
ularly helpful because although the model has been solved analytically expressions
are too complex to obtain global results. Numerical examples then demonstrate that
the established local effect is likely to hold on a large range of access prices, Take
for instance the following parameter values: n=1, U = 3000, /> =2000, 6 = 1000,
v{p) =50(11— p;)?, f=1000, c; =0, c3=1. Figure 1 plots equilibrium profits given
ri=1and r; €[0, 3.1

As I have shown above, consumer weifare and the entrant’s profit increase and
the incumbent’s profit decreases under asymmetric access price regulation as con-
sidered above. What about total surplus? A deviation from cost-based regulation
that favors operator 2 has two effects on total surplus, First, off-net per-minute
prices are distorted away from the first best: consumers that are subscribed to the

12 Formally, the wrility of a consumer subscribed to network | increases in the access price 1z if
dv:
dry

= aleilsf ., =0

TI=y =03

that ig, if the utility gain from a lower subscription fee dominates the utility loss due to a higher
per-minute price.

13 1 have checked that profit functions are quasi-concave in subscription fee m; mven the competitor’s
equilibrium subscription fee m;. [n addition, profits take positive values on the relevant range.
Parameter values are not chosen to reftect those of a particular country and differ from those in
De Bijl and Peitz (2002b) and Peitz (2005).
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Figure 1. The effect of access price ; on equilibrium profit.

incumbent have to pay more for off-net calls so that the number of call minutes
is reduced. Locally, the corresponding loss in total surplus is small if the entrant’s
market share is small or if demand is insensitive to price changes at per-minute
price equal to true marginal costs.

Second, changes in access prices affect equilibium market share. Note that
under cost-based access prices the entrant’s network is too large compared to the
social optimum (taking total surplus as the welfare criterion). Hence, if access price
regulation further increases the entrant’s market share this leads to a welfare loss
compared to cost-based access prices. Under termination-based price discrimina-
tion this is indeed the case, if the entrant’s access prices is locally increased around
marginal cost. To see this consider the entrant’s equilibrium market share:

Uy — Uy +§ Glel] —viez + o))
60 — 3 (w[cr] —v[ez + ) +2 (72 - eadxler + 2]

1
SE:E—'-

Note that under cost-based access prices, the equilibrium market share reduces to
55 =1/2 — (U — U3)f(68). Clearly, for the entrant to obtain a positive market share,
s} > 0, one must have 36 > U — Uy, that is, the asymmetry between networks is
sufficiently small compared to the degree of product differentiation.

Equilibrium market share responds to a change in the entrant’s access price,

ds;
d‘l’z

o %1[62 + 12168 —3(v[er] — vlez + 2 +2 (2 — e3) x[ca + 2]}
1
- {Uz -+ 3 (vfer] —vle2 + rz])} {—xlez+ 0]+ 2(2 ~c3)x'[c2 + 721}

Evaluated at v; =c3 the expression on the right-hand side becomes

1x[e11{60 — (U1 — U2)} > 0.

Hence, asymmetric access price regulation with o > 1) =¢3 leads to an increased
market share of the entrant.
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Figure 2. The effect of access price t; on equilibrium market share.

Remark 2: Asymmetric access price regulation with 2 > 1) =c3 allows the entrant
to faster penetrate the market than cost-based regulation. Locally around cost-based
dccess prices, an increase in Ty has a first-order effect on market sharve '

Let me illustrate my findings with respect to market share in Figure 2, using
the numerical example from above. On the range [0, 3] operator 2's market share
increases from around 0.28 to over 0.47. At cost-based access prices, operator 2's
market share is exactly 1/3. Note that over the whole range of access prices and, in
particular, for t2 =1 the slope of the equilibrium market share function is strictly
positive, This means that also at =1 there is a first-order effect of access price
on market share,

As pointed out above, in the first-best the entrant’s market share would be actu-
ally less than under cost-based regulation. Therefore, an increase of 1> above ¢3
reduces total surplus. We conclude that under termination-based price discrimina-
tion the proposed access regime with asymmetric access prices can be criticized
on the ground that there is a negative first-order effect on tetal surplus even for
a local deviation above cost-based access. However, such a regulatory policy is
(locally) effective in the entrant penetrating the market. My main findings with
respect to total surplus are summarized in the following proposition.

Proposition 4: Suppose that, in equilibrium, operator 2 is active with cost-based
access prices. In a neighborhood around cost-based access prices an increase in the
entrant’s access price leads to lower total surplus than cost-based regulation for two
reasons: the Incumbent’s off-net price Is too large and the entrant gains additional
market share.

Taking the unweighted surplus as the welfare measure implies that the regula-
tor should set the access price t» below costs. This implies that operator I enjoys

14 This result does not hold in Peitz (2005), where networks do not price discriminate according to
termination. In this case the effect on market share is only a second-order effect around m =c3.
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a larger market share than under cost-based regulation. The associated welfare
gain overcompensates the deadweight loss generated by a socially excessive volume
of calls (due to an off-line per-minute price by operator 1 below costs). If how-
ever entry incentives and consumer surplus are given a sufficiently larger weight it
becomes socially optimal to set rp above marginal costs.

At this point it is useful to return to the numerical example from above. To focus
on the asymmetric treatment of firms, suppose that the incumbent’s profit enter with
a smaller weight the social welfare function, W =m 8 +m3 +CS, b> 1. Note that by
introducing changes in weights, absolute welfare levels are not comparable for differ-
ent parameter values of . However, maximal welfare is reached for different access
prices, depending on the weight b. This is illustrated in Figure 3. Under the restric-
tion 72 >0 it is socially optimal to set the access price equal to zero if the regulator
maximizes total surplus (i.e., »=1). However, for sufficiently larger b the optimal 7
is greater than ¢3=1. In the figure this occurs already for »#=1.2 (where the welfare
maximizing access price is approximately 1.4). The same qualitative findings can be
derived for social welfare of the form W = () +m2)/b+ CS. Here, consumer surplus
has a greater weight than firms’ profits.

4. Conclusion

If operators set two-part tariffs and price discriminate with respect to termination,
an increase in the access price paid by an operator is passed on to consumers
through an increase of the per-minute price of off-net calls. In case access prices
are set asymmetrically this leads to a lower price of off-net calis for the operator
which enjoys the higher access markup. As I have argued in this paper, a regulator
may be interested In committing to asymmetric access prices with a higher price to
access the entrant’s network. This policy encourages entry by guaranteeing higher
post-entry profits and leads to more intense product market competition so that
consumers benefit from this policy.

price for access
1.5 2 2.5 3 to network 2

| —
v

Figure 3. Optimal regulation for alternative objective function.
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As a draw-back, total surplus decreases compared to access prices set at cost levels.
The reason is two-fold: the off-net price of the strong operator is distorted above the
socially efficient level and the market share of the strong operator is distorted further
below the socially efficient level. In contrast to an environment in which operators
do not price-discriminate according to termination (see Peitz 2005) the weak opera-
tor’s access price has a positive first-order effect on its market share locally around
cost-based access prices. This makes asymmetric access price regulation more prob-
lematic but also more powerful under price-discrimination. Below I discuss a few
issues which are worthwhile further investigation.

As has been pointed out, competition tends to lead to a socially excessive mar-
ket share of the weak firm, that is, the entrant, who provides a lower utility to
consumers, Asymmetries between new and established firm may, however, be of a
different nature. In particular, if consumers do not have full market transparency
some consumers stay with the established firm simply because of lack of informa-
tion. In such a situation the entrant’s market share under cost-based regulation
may actually be too small from a welfare perspective. Then opportunities to gen-
erate higher profits may also give higher incentives to the entrant to reduce the
information asymmetry (e.g. through advertising). In this case, asymmetric regula-
tion in favor of the entrant can be welfare increasing. In a similar vein, consumers
may decide not to switch from the established firm to the new firm because they
see the new firm at risk not to survive, in which case they would suffer a disutil-
ity. Then improving the prospects of the new firm affects consumers’ beliefs about
the likelihood of survival. Regulatory policy with such an effect may turn out to
be total surplus improving.

In line with the literature 1 have assumed that the regulator commits to its
access price policy before the entrant makes its investment decisions. However,
commitment may seem more problematic to achieve if the regulator has two
instead of one instrument—the latter would hoild for reciprocal access prices. As
documented in the introduction, European legislation allows for asymmetric reg-
ulation but certainly does not create commitment. In order to do so, Iegislation
would need to be more specific. However, since investments take place over a long
period of time, early decisions by a regulator to enforce asymmetric regulation in
certain market segments or regions may be interpreted by market participants as a
commitment to such an access price policy, when entrants make investment deci-
sions in other market segments or regions at a later stage.

Another feature of the analysis is that I did not allow for various modes of entry.
A fully informed regulator may want use regulated access prices as instruments to
improve the prospects of new firms so that new firms enter and given entry, compe-
tition intensifies. The regulatory policy is neutral with respect to unbundling versus
facilities-based entry. However, asymmetric regulation with an access markup for
new firms provides stronger incentives for unbundling or facilities-based entry com-
pared to carrier-select based entry (see De Bijl and Peitz 2002b).

It is worthwhile to recall that this paper presumes an asymmetry between the
firms with respect to investment decisions: the established firm has already made all
the necessary infrastructure investment, possibly before it was decided to liberalize
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the market. In this case regulatory policy can focus on the new firm’s investment
incentives. Clearly, for new products and services also the incumbent has to make
investments. In this case, asymmetric regulation with an access markup for the new
firm is likely to reduce the established firm’ investment incentives. !’

My last point is that the use of asymmetric access price regulation gives rise to
or increases the dangers of inefficient entry and cream-skimming, as discussed in
Peitz (2005). Furthermore, the implementation of such a policy requires a quan-
titative assessment of the asymmetries present in the market. It seems important
that future research looks into these issues.

Appendix A

Proof of Proposition 1: I consider derivatives where per-minute prices are substi-
tuted by their optimal values. Note that profit-maximizing per-minute prices are
independent of any endogenous variables so that profit functions can be simpli-
fied to depend only on subscription fees. For local monotone comparative statics
I first check the conditions for strategic complementarity around any ¢quilibrium,
82my /dm@ma > 0 and 6?my/8m2dm > 0. Then I check that 82w /8m 312 <0 and
8%y /8m481y <0 holds at least locally around cost-based regulation.

To obtain second-order derivatives of profit functions it will be useful to evalu-
ate the following expressions:

a5 a5 1

T 20— (Qe)]—Yer w2
For interior solutions market share declines in the subscription fee. Further useful
expressions are

= 0 for s5;€(0,1).
Sm; — 3my < or 5, €(0,1)

) k
I _ 9 s2x(e2 4 72] <0 for 5; €(0,1),
a1z 3, 20— (@@el] - tle2 + 12

s s x[ez +72]

<0 for s (0, 1).

dmidty  ImadT, (20— (o] — ez + 2D
Around any equilibrinm networks are strategic complements under termination-
based price discrimination and asymmetric regulation because

327[] 51 355
—_— V=  — = —— >0,
dmdms  dma amy

2 a 3
d°m> 52 (1+2(,i) X{ferrz](TZ—‘?)) > 0.
amy

dmaydm = am)

15 In the extreme, for such products previous asymmetries are no longer relevant and the analysis of
Camzbini and Valletti (2003) applies, see also the analysis in the absence of price discnmination by
Vallerti and Cambini (2003). Clearly, in such a symmetric setting asymmetric regulation is no
longer justified.
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Furthermore, I obtain monotonicity of the incumbent’s marginal profits in 3,

alm  Bs 825

=—+(m -5

= <
9m 3, By a3y

The change of the entrant’s marginal profits in the access price can be written as
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Note that the first term is negative while the third term becomes arbitrarily
small for ©p —c3 sufficiently close to zero. Note also that the second term can be
written as

(1 —3sp)xfez + 73] 1
_ =<0 for s;3< =,
20 — (tley] —Vle2 + 2]y 3

which shows that subscription fees are decreasing in the entrant’s access price 12
at least for 2 —c3 sufficiently close to zero and s3 <173,
Evaluated at 12 =c3, 8%a2/8m2912 reduces to

3271'2 1 x[Cl]

= (U - U
dmadty g1—U=5
T2=C3

<0 for Uy >Us.

To obtain the above restriction T use the result that m} = f + 6 +(U; - U;)/3 at
11 =c3. Provided that profit functions are thrice continuously differentiable the above
inequalities also hold in a neighborhood around 2 =c3. ]

Proof of Proposition 2: To prove Proposition 2 I report the unique equilibrium can-
didate. An interior equilibrium is characterized by per-minute prices p} = p3 =ci,
ﬁ’l" =¢34+ 12, Fz" =), and subscripticn fees

mt= Ft —(Vle1]l —Ulea+12]) + 26
! —3(@lc1] — Plez + w2y +2(z2 —e3dx[ea + 2] + 68
x (U = Uy = 2(001e1] — Hea + w2} + (12 — c3)x{cz +12] +36) and

Uy~ U B2+
my = [0+ 23 1 ¥el] “3[::2 23]

2ty — a2 — U +3le1}—Vez + waDxfea + 2] + 26

60 — 3(vle1] — ez + w21} + 2(r2 —e3dx[ea + 73]
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I then find that
dmj

dmil . _xal
dl’z -

— U2+ 66).
% (th —Ur+66)

2=

Note that Si“[rz =e3]={((U) ~ U2)3 +8)/26. Hence,

dv —
vy :X[‘:ll (7U1__Uf2+9)>(}
draf,ee, 60 3
if and only if s3{r2=c3]>0. n

Proof of Proposition 3: Equilibrium profits {written as a function of z3) can be
written as

73(13] = (—Ve]+Uer + 2]+ (12 — e3)x[ca + 72] + 20)

(U2 — Uy — Te] + ez + Tl + (12 — cadxlez + 2] + 38)?
{(—3(@fc] — Tlea + 2]) + 2(1z — c3)x[ez + 12] + 66)2

Denote

Afez2] = —Ue] +Vez + 2]+ (12 — c3dxea + 72] 426,

Bfra] = Uz — Uy — vle] +V[c2 + 2]+ (£2 — e3)x[ea + 2] + 20, and

Cln] = —3(@Fci—vlcz + 2]y + 2(v2 — c3dxfcz +12) + 66.
Profits are

Alz2]B¥[z]
* —
TRl o)

Marginal profits are

dny _ Al0)B[0]C7 0] + B0RABIBlnIC? 0] — IR Aln) B nICTn]

doy C4r2]
I claim that
d *
e = 0.
d‘t’z f2=c3

This is shown as follows: first, note that in an interior solution A[rz], Bz}, C[r2] >
0. Second note that

A'n] = Bn]=(n —c)x'[e2+ 12l
C'lo] = ~x[ca+ 0]+ {(r2 —e3)x’fez + 1)

Evaluated at T =c3, derivatives are A'[B]= B'[T2]=0 and C[5]=—=x[c1]<0. B
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Unico Cargo de Interconexion Favorece la Competencia Movil

Liliana Ruiz de Alonso
Economista del Instituto del Per( de la Universidad San Martin de
Porres del Pera y Presidenta de la Consultora ALTERNA Peru

Las normas reguiatorias relacionadas a los cargos de interconexién o de
terminacién de llamadas son cruciales en la industria de telecomunicaciones porque
impactan significativamente la evolucién de estes negocios. Sin embargo, no todas
las intervenciones reguiatorias generan el mismo grado de presiones competitivas
entre los diversos operadores de |as redes.

Cuando un usuaric de una red llama a un usuario de otra red, hay una terminacién
de tréfico en esta segunda red que impiica un pago det primer operadcr al segunda.
Este pago es denominado el cargo de terminacion de llamada y en muchos paises,
aunque no en todos los casos, es regulado por fa autoridad competente. Los carges
de tarminacién en las redes moviles de los Estados Unidos, por ejemplo, son
resultados de procesos de negociacidon entre operadores. En cambio, en los paises
de América Latina, es usual que el regulador determine topes o valores a estos
cargos y Unicamente en Ecuador y Per( se aplican cargos marcadamente distintos a
los diferentes operadores moéviles; en el resto de paises de Ameérica Latina se aplica
la simetria de cargos, es decir un Unico cargo para todos, exceptuando a Brasil
donde se aplican cargos ligeramente diferentes. Es decir en casi todos los paises de
América Latina, todos los operadores méviles pagan y abonan e! mismo cargo de
terminacidn. éPor qué es diferente en Ecuador y Perd? Al parecer, en estos paises
se decidio aplicar una politica reguiatoria de interconexiéon emutando el ejemplc
europeo en donde hace mas de una década se pensaba que la asimetria de cargos
era la solucion para compensar al operador entrante por su déficit de trafico. Se
creia entonces que como el entrante u operador pequefio no recibia tanto trafico
como el que enviaba a la red mas grande, requeria una proteccién adicionai gue
compensara ese déficit de trafico, para fortalecerio y ayudarlo a crecer. 5in
embargo, desde el afio 2008 los reguladores europeos han realizado declaraciones
publicas de su cambio de politica v determinacién de aplicar un dnico cargo de
terminacién a todas !as redes moviles en cada pais europec. En diversos
pronunciamientos desde entonces, 10s reguladores europeos han manifestade que
la asimetria de cargos no as una politica positiva para lograr mas competencia en el
mercado, que genera ineficiencias, que exacerba [0s desbalances de trafice vy
empecra la situacidn de los entrantes, gue no contribuye a reducir las tarifas off-
net y distorsiona ia formacion de tarifas finales a los usuarios. Concluido o anterior,
en el afio 2009, los reguladores europeos se impusieran como meta, lograr gue en
sus palses se aplique ia simetria de cargos en redes méviles a més tardar en
diciembre del presente afie. Y definitivamente [os avances en esa linea han sida
dramaticos, en casi todos los paises europeos se aplica ya en el presente afio una
simetria o se encuentra en proceso un cambio hacia la simetriza de cargos de
terminacion; en soio 4 de 33 paises europeos se aplica asimetria. Debemos agregar
gue no existe ningun desarrollo en la literatura regulatoria que indique que la
politica regulatoria de cargos de Interconexidn deba ser usada para compensar
directamente las diferencias en las participaciones de mercado entre |as empresas
operadoras. Par el contrario, alguncs pocos tedricos gue alguna vez abogaron por la
asimetria bajo el argumento de “industria naciente”, en el sentido de que asi se
ayudaba a crecer a los operaderes chicos, siempre alertaron que ello involucra
ineficiencias en el mercado vy que por ellg, la asimetria deberia ser una medida
acotada temporalmente mas no permanente, $i se aplica una politica de asimetria
permanente en el tiempo, se estaria perjudicando a los usuarics al hacerics
participes de ineficiencias permanentes.




En Ecuador, las autoridades regulatorias ya anunciaron un cambio, adoptaran muy
pronto un Unico valor de cargo de terminaciéon que se aplicarg por igual a todas las
redes moviles. Esperamos que en Pery, el nuevo directorio del reguiador gue en
breve entre en funciones, adopte un cambio similar.

Una politica regulatoria de cargos asimétricos redistribuye ingresos de
interconexién favoreciendo ai operador gue cobra el cargo mas alto pero no
favorece a los usuarios porque distorsiona la formacion de las tarifas finaies. Ello
porque la asimetria reduce la intensidad competitiva al incentivar gue uno © mMas
operadores prefieran quedarse dependientes de los ingresos Aetos que reciben per
interconexion que esmerarse en ganar nuevos usuarios. Cuando el regulador decide
optar por la simetria de cargos, fundamentalmente se trata de gue g interconexién
sea internalizada por todos los competidores como un mercado mayorista muy
competitivo, con un Unico precio reflejando costos eficientes, io gue finalmente
estimulard mas competencia para ganarse mas usuarios en el mercada.
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ERG’s Common Position

on symmetry of fixed call termination rates

and

symmetry of mobile call termination rates

In 2007, the ERG worked on the question of symmetries and asymmetries for fixed and
mobile termination rates within two project teams, the first one on fixed termination rates and
the second one on mobile termination rates, as planed in the ERG’s work program for 2007,

Regarding mobile termination rates, this work will be followed up with a new project team
focusing on the harmonisation of methods used by national regulatory authorities to
implement the cost orientation remedy.

This document summarizes the main analyses that have been made in the two groups working
on symmetry issues. First, it includes a genera} economic introduction on principles regarding
termination rates regulation. Then, a first part is dedicated to fixed termination rates and a
second part to mobile termination rates.

A public consultation was organized between December 17" 2007 and January 15™ 2008.
ERG received 33 contributions. A note summarizing the main comments made is provided
along with this Common Position.

The CP was adopted by the ERG-Plenary on 28" February 2008.
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General economic principles of termination rates
regulation

The current regulation of termination rate asymmelry / symmetry .......

The majority of European National Regulatory Authorities (NRAs) have now concluded their
market analyses regarding fixed and mobile termination services (markets 9 and 16), under
the new Regulatory Framework of 2002. NRAs generally found operators to have SMP on
their individual mobile/fixed networks. Consequently, ex-ante regulation was imposed
including above all price control obligations.

These regulatory measures, imposed either on fixed termination markets or on mobile
termination markets, induced a giobal decrease of both mobile and fixed termination rates as
well as - in some countries- a reduction of asymmetries, which could exist between
termination rates of network operators within a single country. In the past, in countries with
existing asymmetries, NRAs have sometimes justified them on a temporary basis. It has been
argued especially by the European Commission that NRAs should start to specify
convergence of all termination rates towards a single reference.

However, beyond these general observations, this Europe-wide effect on termination rates
hides very heterogeneous situations in countries — as NRAs may have imposed to SMP
operators different price control remedies or have specified the same remedy differently,
especially using different cost analysis tools and methodologies leading to heterogeneous cost
references. Consequently, the absolute level of termination rates currently enforced and the
resulting asymmetries are quite different across Europe, even though over time a narrowing of
the diffe!rences in the methodologies used and accordingly in the asymmetries can be
observed’,

At this stage, it is worth to remind that symmetry can concern either remedies (symmetry in
remedies meaning the same remedy for fixed or mobile operators) or termination rates
(symmetry in rates meaning there exist a single termination rates for all fixed or all mobile
operators). The present document mainfy focuses on the second type of symmetry, i.c.

' Cf. ERG Report on “Regulatory Aceounting in Practice"™.




I

termination rates symmetry and investigates the conditions under which it could be
advisable for NRAs to impose symmetric termination rates to notified operators.

... Leads the European Commission to invite NRAs to make termination rates asymmeiry
disappear

In the frame of Article 7 procedures, the European Commission increasingly invites NRAs to
make termination rates asymmetry disappear and to specify, meanwhile, the convergence
conditions towards termination rates symmetry, with regard to both target level and time
frame. The Commission considers indeed that the termination rates should normally be
syminetric and that asymmetry requires an adequate justification.

In this regard, ERG has reassessed the need to reach symmetric rates in the revised Remedies
CP (2006): “NRAs will have to formulate expectations about a reasonable period of time until
when the price of the entrant may become regulated according to the general regulatory
approach to the sector. taking info account the competitive situation in the markets. ...
Although it might be justified in the light of the goal of sustainable competition that new
entrants are treated differently, the long run goal is to ensure that all operators are producing
efficiently™.

To a larger extent, the right of new entrants to recover their costs should be reconciled with
the regulatory objective of achieving the maximum level of efficiency in the supply of
termination services, Hence, asymmetries should not remain in force for too long and each
operator’s TR should be brought down to the cost of an efficient operator as soon as possible.

Economic principles tend to recommend the setting up of a unigue and uniform
termination rate for all network operators ...

Termination rates regulation, given related stakes and impacts for the electronic
communications sector, is a recurrent topic considered by the economic literature®. The
purpose here is fo recall and summarize general arguments. It appears that both symmetric

and asymmetric termination rates induce economic welfare costs and benefits.

Economic principles tend to recommend a unique and uniform termination rate, determined
with reference to costs incurred by an hypothetic efficient operator, i.e. a termination rate
which does not depend on costs effectively incurred by the operators or on their market
shares. This efficient termination rate level indeed is the right signal to give incentives for

* Revised ERG Remedies CP (ERG (06) 33 of June 2006, p, 113.
¥ Among others: Gans and King (2000), Wright (2002), Peitz (2005), Valletti (2006).
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productive efficiency”, less efficient operators trying to overcome their inefficiency (in
lowering their costs to avoid losses which ultimately result in market exit) and more efficient
operators realizing profits over regulated prices, investing and innovating. Gains in productive
efficiency put pressure on final services’ prices and contribute to end-users welfare.

With regard to its position (in particular as understood from Article 7 procedures comments),
it seems the Commission is in line with these economic theory arguments and with the
assumption that equally efficient operators are assumed to have equal market shares, at least
for mobile network operators.

Unlike a unique efficient termination rate level, asymmetric TR pricing does a priori not
favor productive efficiency. In particular, even if it ensures every type of operators {efficient
or not) to recover their incurred costs, it imposes a constraint on more efficient operators to
subsidize the relative inefficiencies of their competitors. Consequently, incentives to deal with
inefficiencies may be reduced and passed on to downstream markets, which is detrimental to
the end users. In other words, regulators allowing asymmetric termination rates over a too
long period risk to encourage inefficient market entry.

However, asymmetric TR may be justified for example:
» to take into account differentiated conditions of spectrum allocation;

e o encourage the development of a new entrant on the market. which suffers from a
lack of scale due to late market entry. Indeed, this allows higher expected profits in the
short term and induces a more intense competition in the long term to the benefit of
end users. In other words, a regulator may allow asymmetric rates for a limited time
period — thus trading off short-term inefficiency for long-term objectives (i.e. dynamic
efficiency).

In this case, regulators should keep in mind that asymmetric regulation is sustainable only on
a transitional period, because asymmetric regulation also shows a number of drawbacks,
among others: an increase of off-net tarifts of the more efficient mobile and fixed operators,
lower incentives to invest and innovate, risk of inefficient entry, etc. Furthermore, when
choosing this entry encouragement intervention, the regulator must be able to commit itself on
a sunset clause (for transparency of the regulatory signal) and to guarantee that differences in
prices effectively reflect differences in costs (unit costs versus global costs). The ERG
recognizes that it is worth to investigate further if some issues related to on-net /off-net offers
may be addressed through a more effective regulation of the non-discrimination obligation.
while others resulting directly of TRs levels should be addressed through an adequate
regulation of TRs.

* According to the economic theory, “productive efficiency™ is achieved when firms minimize total cost (given
inputs needed and competitive prices of inputs) with respect to technology of production.
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To conclude, according to economic theory, it seems that:

» Symmetric TRs contribute to enhance static economic efficiency (limiting allocative
and productive inefficiencies), investment and innovation and finally global welfare,
but put forward the risk of market exit for the less efficient operator(s);

» Asymmetric TRs, by encouraging entry, potentially contribute to dynamic efficiency
and favor competition, depending on the prior competitiveness on the market.
However, since with asymmetric rates inefficiencies are passed on downstream
markets, if they are maintained in the long term, that may enhance productive or
allocative inefficiencies (cross subsidies between operators), which might be
detrimental to welfare

... Faising thus numerous regulatory questions NRAs have to face and to answer

All economic arguments existing on termination rate asymimetry / symmetry raise questions
on two main regulatory issues:

- the definition of the appropriate regulatory remedy and its enforcement;

- the costing methods and TR convergence.

These two issues can be supported by a general economic approach at a European level but
will be applied at a local / national level taking into account the Member States specificities

Obligations imposed to fixed or mobile termination rates raise the following questions:
- What is the most appropriate remedy for the enforcement of TR symmetry?

- Does TR regulation (via cost orientation to the cost level of an efficient operator)
necessarily imply on a long-term basis TR rates symmetry or could objective cost
differences justify such an asymmetry? E.g. Are lower market shares resulting from a
difference in entry dates a reflection of productive inefficiency?

- How could perverse effects of TR symmetry (e.g. when traffic is unbalanced) on
competition dynamics be avoided?

In case it is decided that symmetry between TR should be enforced, the second issue, which is
related to costing methods and TR convergence, raise the following questions that a NRA will
answer accordingly to its local/national situation, and especially to the development of its
local/national markets:



About TR target level:
A. What is the “right” TR target level?

B. Which cost references should NRAs use {observed costs and / or costs coming
from a model, cost of the incumbent operator, other references, etc.)?

C. According to which method and assumptions should NRAs calculate these cost
references? If symmetry is required, is there an additional assumption about
market shares to define *an efficient operator™?

D. Should consistency be ensured in TR target levels between the one defined for
mobile termination and the one defined for fixed termination, in relation to
indirect price constraints, which may exist?

E. If traffic is unbalanced (for example coming from low on-net prices for mobile
markets or from CPS for fixed markets), should the TR target level take this
into account and if yes, how?

Moreover, the analysis of the situation all over Europe and not any more just in a
single country raises the following questions relative to TR levels:

F. Which kind of consistency should be ensured between EU member states in
TR regulation (TR target levels? TR symmetry? Remedies definition and
implementation?) 2 '

G. Is it necessary to combine a common position on TR symmetry with a
common position on the levels of the TR?

Meanwhile, until TR symmetry has not been implemented yet, which costs (and
according to which criteria) should NRAs take into account to justify on a transitory
basis an asymmetry in TR?

About convergence timetable:

H. What is the “right” timetable to implement symmetric TR?

I. Do NRAs have to take into account retail market fluidity (or other criteria) to
specify convergence timeframe?

J. What is a transitional period? How long a new entrant is a new entrant? Does
the length of this transitional period depend on retail market conditions
(fluidity & maturity)? Does it depend on entry dates?

K. In case TR did converge and if market shares still remain different or even
diverge, what are the consequences on the market / operators of such a
convergence? Is there any regulatory action possible / relevant?
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The definition of an efficient operator appear, at national level, to be a key issue in defining
the “right” TR target level, whereas the retail market conditions (especially fluidity &
maturity) appear to be key central issues in defining the associated convergence timetable.
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Part 1: Fixed Call Termination

Introduction

This document puts forward a common position of the Fixed Termination Rate Project Team
(FTR PT) on whether the Fixed Termination Rates (FTR) of the incumbent and Other
Alternative Operators (QAOs) should be set at symmetric® levels. It is noted at the outset that
the issue arises under the particular billing system currently adopted across the EU. Under the
current Calling Party Pay (CPP) billing scheme terminating operators are entitled to recover
the cost of terminating calls that originated from other networks through a per minute charge.

The consensus is that under this regime terminating operators have Significant Market Power
(SMP) and that they should be subject to price controls. However, this document highlights
that in a number of cases National Regulatory Authorities (NRAs) across the EU have set
different FTRs for incumbents and QAQOs.

This document first reviews the current state of FTR regulation for incumbents and OAOs,
with a focus on the degree of asymmetries and reasons behind these. It:

o illustrates how termination rates of the fixed incumbent and the alternative
operators have been regulated across Europe as a result of the first round of market
9 analyses and tries to identify the main determinants of asymmetries between
incumbents and alternative operators termination rates;

» shows that all NRAs that concluded market 9 analysis adopted the definition of the
market of the EC Recommendation, that is to say considered call termination on
each single network a relevant market. With regards to regulation, generally
speaking the remedies imposed are more strict for incumbents operators than for
alternative operators (QAQs);

e shows data on the percentage of subscribers in direct access in each country and on
the concentration index in markets 1 and 2. Such data indicate the number of
customers whose access lines are provided by the incumbent and OAOs, allowing
to raise termination revenues,

¢ illustrates the main technologies used by incumbent operators and the main
alternative operators across Europe;

* As explained in Section 1 in this dogument the terms “symmetry™ and “reciprocity™ are used interchangeably.




¢ shows that the adoption of asymmetric tariffs is the dominant rule across Europe.
This choice is generally justified by the need to sustain the entry of infrastructure
based operators and by the fact that OAOs are not able to realise the same
economies of scale of the incumbent. On the contrary, the adoption of symmetric
tariffs is justified on the basis that OAOs should not be less efficient than the
incumbent, economies of scale are not as significant as sometimes ciaimed and are
easy to implement, without exhausting disproportionate resources on the part of
both operators and NRAs,

¢ shows the results of an asymmetry index calculation — i.c. an indicator of how
much termination tariffs differ between the incumbent and the largest OAQs, As
some countries have different OAQ’s termination prices for local and single
tandem interconnection, the index has been calculated separately for the two rates.

The document then puts forward a common position in favour of moving towards symmetry
in FTR. This means that those NRAs that currently adopt asymmetric FTRs between
incumbent and OAQs, or among OAQs, should gradually move towards setting symmetric
FTRs. For avoidance of the doubt those NRAs that are already setting FTRs
symmetrically/reciprocally are not required to reopen the debate on this issue.

When setting “symmetric rates, the concept and cost reference to be used needs to be
considered too. More precisely, the question is whether the cost reference should be the one
corresponding to the incumbent’s legacy networks adjusted for efficiency at current cost
levels or whether the most efficient currently available technology should be used (which a
competitor entering in the market today would most likely use for rolling-out an efficient
network),

Another issue that also needs reflection and further investigation is related to fixed to mobile
convergence. In several EU member states mobile network operators are increasingly
competing for fixed customers, therefore NRAs should ensure regulatory consistency between
fixed and mobile termination rates.

10




ERG (07) 83 final 080312

1. The meaning of symmetry

In this document the term “symmetry* is used to broadly describe a situation of “equivalence™
between the fixed termination rates (FTRs) of the main fixed operator and QAOs. This
encompasses two situations®,

First, it includes the case when the FTRs are set at the same level, ¢.g. the level for a single or
double tandem of an OAO is the same of that of the incumbent, irrespective of the network
architecture of the OAQ. More precisely, OAQ’s tariffs are equal to the main fixed operator’s
tariffs” The tariffs considered are the termination tariffs for interconnection at the closest
relevant point to the called customer for each operator.

Second, it includes the case when FTRs tariffs are reciprocal: in the light of their country
experience - where the network architecture of the main fixed operator is considerably more
complex - some NRAs concluded for a variety of reasons® that a different mechanism termed
“reciprocity” would be preferable. Broadly speaking. according to the latter, the OAO’s FTR
is calculated on the basis of the main fixed operator’s average FTRs. The average may be
derived in a number of ways, including using as weights the proportion of traffic sent by the
OAO to the main fixed operator for termination. This means that these arrangements are
pairwise-symmetric as between the main fixed operator and each OAQ. In other words if the
traffic between the two operators were balanced no payments would be necessary. The
pairwise combinations may differ, as different QAOs will have different average termination
charges.

Both situations are covered by the use of the term “symmetry® in this document, even if
definitionally the term is more appropriate for mobile termination.

® In both cases the FTR of the OAQ is based on the FTR of the main tixed operator.

" In some cases it is used the incumbent’s tariff that provides 1he same service level,

% See for example Ofcom. “Determination to resolve a dispute between BT and Telewest about geographic call
termination reciprocity agreement — Final Statement™, 16 June 2006). Available at:

hitp . rwww. ofcom. org uks/bulletins/comp_bull_indexicomp bull_ccases/closed all:ow 890/determination.pf,
par. 23.

11
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2. The context

2.1 Fixed termination regulation across Europe: an overview

The EC Recommendation on relevant markets defines market 9 as the market for call
termination on individual public telephone networks provided at a fixed location and
identifies a relevant market for each operator.

All 25 EU-NRAs® and 2 EFTA NRAs have to date notified market 9 at least once'”. All
NRAs who notified market 9 adopted the definition of the EC Recommendation.

As a consequence one would expect that all operators are designated as SMP operators —
incumbent and OAOQOs alike — and that the number of SMP operators corresponds in general to
the number of fixed network operators (FNOs) that are commercially active in each country
and offer termination services. However, as Table 1 shows, this has not been necessarily the
case. As a matter of fact, some NRAs initially notified only the most representative alternative
operators. Moreover, in compliance with article 7 mechanisms (operators have to be analyzed
individually before being notified), several NRAs would have to repeat market 9 analysis in
order to notify operators that entered after the market review was concluded''. In other terms,
in many cases there exist a temporary lag between the time of entry and the time in which the
fixed alternative operator is notified as having SMP.

® Except the NRAs of the 2 Member States that joined the EU on 1** January 2007. However, ANRCTI recently
notified an IC and tariff setting obligation for an alternative operator (RCS & RDS) on the basis of Art. 5 AD
which fell within the scope of MS. The Commission therefore urged ANRCTI to complete its market analysis for
market 9 as soon as possible (Case RO/2007/0653).

' Cf. COMMISSION STAFF WORKING DOCUMENT (SEC(2007)962) Accompanying document to the
COMMUNICATION FROM THE COMMISSION TO THE COUNCIL, THE EUROPEAN PARLIAMENT,
THE EUROPEAN ECONOMIC AND SOCIAL COMMITTELE AND THE COMMITTEE OF THE REGIONS
on market reviews under the EU Regulatory Framework (2nd report) {COM(2007) 401 firal} of July 11 2007,
Table market 9, pp. 211, The note on the Tahle to Market 9 states that il provides an averview of notifications
assessed until March 31% 2007; however checking has shown that at least for one case not all notifications until
that day were included in the Table (BNetzA had notified the remedies for OAOs on February 14" 2006 and the
final measures {adopted May 29" 2006) upleaded on June 2" 2006.

"' In Germany, Reg TP originally did net consider OAQs to have SMP because of DTAG's countervailing buying
power, but was vetoed by the Commission (Case DE/2005/41144). BNetzA re-notified all 52 OAQs as SMP
operators afterwards (Case DE/2005/0239).

In Lithuania, following Commission’s remarks. RRT notified M9 for the second time on September 5th 2007.
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Table 1 - Number of countries by decision to notify alternative operators

Have all alternative fixed operators been notified? # of Countries™
Yes 15°
No 9
No final decision available 1
Missing 3
Total 28

*Luxembourg, Poland, Slovakia,

** Nee Appendix 2, Table A2.1 for details.

a. In Lithuania and Sloveria drufi decisions on market & were adopted respectivelv in September and October 2007 deciding 1o notifv all
alternative operators.

With regard to remedies, a clear distinction can be observed between remedies imposed on
incumbents, on the one side, and on OAQs, on the other side. The regulation imposed is
generally more strict for incumbent operators than for OAOs, With almost no exception]2
NRAs impose all Access Directive (AD) obligations on the incumbent operators, while
especially smaller QOAQs are regulated less strictly than the incumbent and not all obligations
are imposed. Thus, for each of the two categories — incumbent operators and OAOs — the
remedies are similar across Europe.

. 2.2 Incumbent regulation (remedies)

As stated above, in general all AD obligations were imposed on incumbent operators:

transparency (plus publication of a Reference Offer) (art.9 AD);

o non-discrimination (art.10 AD),

accounting separation (AS) (art.11 AD),

access/interconnection obligation (incl. co-location) (art.12 AD);
price control and cost accounting (art.13 AD).

000

All countries reported to be using one or other type of cost information to regulate
incumbent’s FTRs, More detailed information about which costing methodologies are used
can be found in the “Regulatory Accounting in Practice™ report (ERG (07) 22), which is
published on the ERG website'",

As regards the costs included in the determination of the incumbent’s termination tariff, Table
2 indicates that almost all countries do not include costs of access lines. Furthermore, while
the costs associated with wholesale activities generally are included into cost of termination,
other commercial costs (especially related to retail activities) are excluded.

" ECNB has not imposed accounting scparation (AS), BNetzA has not imposed formal obligations of
transparency and AS on DTAG, but transparency tollows from the obligation to publish a reference
interconnection offer and the AS obligation follows by law in case the ex-ante price control obligation is
' imposed {as was the case for DTAG).

! hitp:/ferg.en.int/doc/whatsnew/erg_07_22_regulat_account_practice_rep.pdf.
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Table 2 — Number of countries by costs included in termination tariff

Are the access line costs and any commercial cost included in the determination of # of
the incumbent's termination tariff? Countries **
Yes 1
No 23
Missing 4*
Total 28

* Luxembouryg, Poland, Slovakia, United Kingdom
> See Appendix 2, Table A2 2 for detfails.

2.3 OAO regulation (remedies)

As stated above, OAOs in general are regulated less strictly than the incumbent and not ali
AD obligations are imposed on them. More precisely, mostly the following three obligations
were also imposed on QAOs across the board:

o transparency (plus publication of a Reference Offer)™, (art.9 AD);
o non-discrimination (art. 10 ADj};
o access/interconnection obligation (incl. co-location) (art.12 AD).

On the contrary, the two obligations related to tariff setting, namely “price control and cost
accounting”™ and “accounting separation™ were not at all imposed (e.g. Denmark, Finland,
Ireland) or were imposed in a differentiated way. e.g. price control obligations often take the
form of “fair and reasonable” or *non-abusive™ prices. which then logically goes together
with no accounting separation obligation as this resembles a competition law type of price
control (“ex-post™) rather than a strict (cost-oriented) price regulation. As a result, in the
majority of cases where NRAs set tariffs, they allowed non-reciprocal (asymimetric) FTRs, i.e.
OAOQs are allowed to charge higher FTRs than the incumbent. The methods to calculate the
level of asymmetry in favour of the OAOs (i.e. difference between the OAQ’s and the
incumbent’s FTRs, that can be a percentage or a fixed value) vary from country to country.
An analysis of the different methodologies is provided in the following paragraphs.

'* Often subject to the condition that demand is existing.
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3. OAQs’ termination service

While incumbent’s termination services were already regulated under the old framework, in
the great majority of countries regulation of QAQ’s termination service was introduced by the
2003 regulatory framework, hence OAQs have been notified for the first time as a
consequence of the first market analyses’ round carried out by NRAs"".

As explained in the document “Economic Introduction”'®, the purpose of this paper is to
investigate whether it could be advisable for NRAs to impose symmetric termination rates to
notified operators. The issues arises due to the fact that in the EU under CPP terminating
operators are entitled to recover the cost of terminating calls that originated from other
networks through a per minute charge. As a result they have SMP in the provision of
termination services requiring the imposition of price controls. In this regard, the following
paragraphs contain a review of the main data collected by the IRG FT PT with the purpose to
obtain a general picture of termination services offered by alternative operators across Europe.

3.1 Subscribers in direct access

NRAs were asked to provide data on the percentage of subscribers in direct access in each
country. This information indicates how many customers are not served directly by the
incumbent allowing, therefore, OAQOs to realise termination revenues. Direct access may
occur through the following access modalities: direct access (own infrastructure such as cable,
fibre etc.), LLU and, specific to some countries, wholesale bitstream services.

The following figure (Figure 1) shows data on subscribers in direct access, by country”.

" In Austria and UK reciprocity of tariffs was imposed before the 2003 Regulatory Framework became
effective.

S ERG (07} 23 ERG “Common position on symmetry of mobile/fixed call termination rates™.

"7 Direct access is the total number of subscribers with direct access, fully LLU connection or with a cable access
owned by an alternative operator. This figure excludes wholesale line rental.

15
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Figure 1 — Subscribers in direct access by country
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* The actua! value communicated by Denmark is “less than 5%

It can be observed that United Kingdom and Netherlands are the countries with the highest
percentage of subscribers using an alternative provider for direct access (25,56% and 25%

. respectively), followed by Estonia (22,04%) and Norway (21,82%). The lowest percentage
(less than 1%) is observed in Cyprus (for year 2006) (not mentioning the country in which
this figure is zero).

Data on the percentage of subscribers in direct access have been grouped into five classes,
ranging from countries where such percentage is below 5 to countries where it is above 20.
Table 3 shows that for 9 countries, the percentage of subscribers in direct access is very low
(= 5). In 6 countries, the percentage of subscribers in direct aceess is between 5 and 10, while
it is equal or greater than 20 in 4 cases,

Table 3 - Number of Countries by percentage of OAO subscribers in direct access

# of
% of OAOQ subscribers in direct access Countries
% of OAQ subscr. =<5 9
5 < % of OAQ subscr. <10 6
10 = % of QAO subscr, <15 3
15 £ % of OAQ subscr, <20 3
% of OAQ subscr. 2 20 4
Missing (no data, not available or confidential) 3
Total 28
*Czech Republic, Latvia, Maita,
@
16



ERG (07) 83 final 080312

3.2 Number of OAO

Another data NRAs were asked to provide in order to obtain a general overview of the extent
to which OAOs provide fixed termination services throughout Europe is the number of active
OAOs, regardless of whether they are notified or not. However, some NRAs highlighted the
difficulties they had in providing this information as market regularly faces the entry of new
firms and/or mergers among firms. As a consequence only a few NRAs provided these data.

More reliable data were obtained for the number of notified QAQOs as a result of the latest
market review. In this regard, Figure 2 shows that the number of notified OAQ varies from 0
to 52. The United Kingdom has the greatest number of notified OAO (52), followed by
Germany (49). It is worth to mention that for Romania the number of notified OAQ is zero
even if the number of OAO offering FT is 38. Lithuania recently proposed to notify all the
existing OAOs with a draft decision adopted on September 5th 2007, but no price controls
was foreseen for OAQOs. In Slovenia 7 OAOs, with a draft decision adopted in October 2007,
were notified as SMP after the second round of market 9 analysisls_

Figure 2 - Countries by number of notified OAOs
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* I ComReg’s proposal (07:83) there are onl) 7 notified aperators on the FT markes, moludimg Evrcom.

Also these data have been grouped into classes ranging from countries where less than 10
0OAOs have been notified to countries where there are more than 30 notified OAQOs.

'¥ See Commission comments on page 35,
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As shown in the following table (Table 4), the number of notified OAQ is less than 10 in 37%
of the analysed cases; it is comprised between 10 and 20 in 33% of the cases; finally, it is
equal or greater than 20 in 30% of the analysed cases.

Table 4 - Number of Countries by number of notified OAOs

# of

# of notified OAQs Countries

# of notified QAQ =0 2

# of notified CAOQ <10 8

10 < # of notified CAO <20 9

20 = # of notified QAO < 30 4

# of notified OAO z 30 4

Missing 1*

Total 28
*Switzerfand,

In conclusion, in the great majority of European countries the number of notified OAOs
ranges between 10 and 20.

As it is likely that the number of OAQs varies with the population. Figure 3 shows the ratio
between the number of OAQOs offering fixed termination and total population in each country.

It can be observed that in some counties, such as Deamark, United Kingdom, Poland, Italy,
Germany, Spain, France and Finland, the number of OAQOs offering fixed termination is less
than 1, for 1.000.000 population. On the contrary, in Luxembourg the ratio is 16, meaning
that, for the same number of inhabitants, there are 16 OAOs offering fixed termination.

18
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Figure 3 - Number of Operators by population*
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3.3 Market shares

Market 9 has been defined by all NRAs as the market for call termination on individual public
telephone networks provided at a fixed location therefore each operators has a 100% market
shares. In order to know how termination traffic is distributed among operators, NRAs were
asked to provide information regarding the market shares of the incumbent and the three
largest OAOs in markets n. 1 and n. 2 of the EC Recommendation'®, both in terms of access
lines and subscribers. Such data can be used as a proxy for the distribution of terminated
minutes on each operator’s network (assuming traffic is balanced).

NRAs provided mainly data on market shares in terms of access lines. Therefore, in what
follows data regarding the market shares in terms of subscribers was only used when data on
access lines was not available.

Table 5 shows, for each country, market shares data for the incumbent, the first three OAQOs
and the aggregate market share of the remaining OAQs.

Table 5 — Market shares in terms of access lines in market 1 & 2

Aggregate market share
1

Incumbent OAO1 oa02 | 0A03 Reg”Aag‘s"“g TgATgs"
Austria 88.5% n.a. n.a. na. 11.5% 11.5%
Belgium 85.3% 11.7% 1.3% 0.2% 1.4% 14.7%
Czech Republic 94.8% 2.6% 1.0% 0.7% 0.9% 52%
Estonia 86.1% 6.1% 5.1% 1.0% 1.7% 13.9%
Finland* 90.0% n.a. n.a. na. 10.0% 10.0%
France (a) 93.0% 2.9% 2.9% 0.5% 0.7% 7.0%
Germany 87.0% 4.5% 2.0% 1.5% 5.0% 13.0%
Greece (b) 100.0% 0% 0% 0% 0% 0%
Hungary 94.0% 1.2% 1.0% 31% 0.7% 6.0%
Ireland 94.0% 30% 1.0% 1.0% 1.0% 6.0%
ltaly 89.8% 54% 36% 1.1% 0.2% 10.3%
Lithuania 98.8% 1.5% 0.0% 0.0% 0.0% 1.5%
Malta (c) 97.0% 3.0% n.a. r.a. n.a. 3.0%
Netherlands 75.0% 15.0% 4.0% 2.0% 4 .0% 25.0%
Norway 78.2% 86% 4.7% 4 2% 4.3% 21.8%
Portugal 85.6% 5.9% 5.6% 2.1% 0.8% 14.4%

" Market n. 1 is defined by the EC Recommendation as “Access to the public telephone network at fixed
location-residential™. Market n. 2 is defined as “Access 10 the public telephone network at fixed location-
business”.
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Romania 80.5% 17.1% 1.6% 0.3% 0.5% 19.5% |
Slovenia 96.6% 2.9% 0.2% 0.2% 0.1% 3.4%
Spain 82.8% 10.3% 1.7% 1.2% 4.0% 17.2%
Sweden 92.6% 32% 2.8% 0.3% 1.0% 7.3%
Switzerland (c) 94.6% n.a. n.a. n.a. 5.4% 5.4%
United Kingdom 71.2% 12.6% n.a. n.a. 16.2% 28.8%

fa) Data estimated by ARCEP,

(b) Regarding markets 1 & 2, EETT has defined the following markets: one market which includes PSTN and BRA-ISON
access lines and a second market which includes PRA-ISDN access fines. The value in the table is referred to PSTN and
BRA-ISDN access lings.

(c) Data regarding market shares in terms of subscribers

*Incumben'’s data is referred to the average value of 40 SMP fixed operators.

Figure 4 illustrates the incumbent’s market share, in comparison with the sum of all QAQs’
market share in each country.

Figure 4 — Incumbent and OAOs market shares in terms of access lines in market 1 & 2

Incumbent and OAOs market shares
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Based on the above data, a market concentration index for markets 1 & 2 was calculated,
considering the “Remaining QAOs™ as a fourth OAOQ, for simplification. The market
concentration index used is the Herfindahl-Hirschman Index (HHI)*. The index is calculated
for the access markets (markets 1 & 2) for the same reasons mentioned above, that is to say
that a concentration index for market 9 would make no sense. having each operator a 100%
market share. The following graph (Figure 5} illustrates the information obtained, using the
available data.

* The index is the sum of the squares of the market shares ol each individual fimm, Its value ranges trom 0. if the
market is characterized by the presence of a lurge amount ot very small firms. to 1. in case of monopely.
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Figure 5 — Access Market concentration index (HHI)*
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® 11 has 10 be noticed that the index is overestimared for those countries fe.g. Austria. Finland, Switzerlandi for which it has been provided a
wrtique value Indicating the roral OAQs market share.

The figures above show that the markets for fixed access are still highly concentrated across
Europe, as a matter of facts in all countries the incumbent’s market share is above 70%. This
indicates that it is likely that all over Furope the highest percentage of fixed termination
traffic (taking into account both on-net and off-net termination traffic) is directed toward the
networks of incumbents operators.

It is also important to observe that the level of markets shares on access markets is often used
as an indicator of the economies of scale realizable by operators. Data shown in the above
figures should lead to conclude that only incumbent operators are able to realize considerable
economies of scale. However, it has to be taken into account that this relation does not
necessarily hold, as efficient OAQOs could succeed in concentrating their customer base in few
locations, realizing adequate economies of scale, despite their low national market share (e.g.
regional operators).
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4. An overview of the technologies adopted by
incumbents and QAQOs

4.1 Network technologies used

NRAs were asked to indicate the technologies mainly used in the core and access networks of
the incumbent and of the three largest QAQOs, as the adoption of different technologies may
have an impact on the costs of termination tariffs and the related regulatory strategies.

First, both incumbents and OAOs may claim that the costs sustained for new investments
should be reflected in higher termination tariffs. Second, the boundaries between access and
transport/core network could change in order to reflect the new network architecture, affecting
the valuation of termination costs. Third. the use of IP technology will increase the level of
network common and shared costs and will require the identification of proper drivers for
voice services.

It has to be considered that, from a functional point of view, the change of technology does
not change the nature of the service provided by any operator. Therefore, any implication on
termination tariffs following technology changes adopted by an operator must be carefully
considered by NRAs,

Whereas data on the technologies adopted by incumbents and OAOs in the core network are
summarized in Table 6 and 7, data on the technologies adopted in the access network are
summarized in Annex 3.

Table 6 shows that the large majority of the incumbents (21 out of 28) still uses PSTN
technology. Nevertheless, for almost half of the countries, the incumbent’s network can be
qualified as a mix of PSTN and IP, One incumbent (Italy) is all-IP for its national backbone.

For incumbents, even if PSTN technology remains the dominant core technology, IP
technology currently seems gaining importance among European historical networks.
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Table 6 - Technology used by incumbents and the 3 largest OAOs in core network

Type of operator Technelogy used # of Countries™"
PSTN 8
[incumbents PSTN & IP 12
Other 2
Missing 5*
TOTAL 28’
Mainly PSTN 6
inly 1P 1
3 main QADS? Mainly 0
Mix of PSTN & IP 5
Missing T
[TOTAL 28

* Czech Republic, Denmark, Luxembourg, Poland, Slovakia.

** See Appendix 2, Table A2.3 for details.

*** Austria, Crech Republic, Denmark, Luxembourg, Poland, Slovakia, Swifzerland.

'Estonia did answer bath PSTN and PSTN&IP: it is counted as PSTN.

“The categorization in “Mainly PSTN", “Mainly IP" and “Mix of PSTN and IF” strongly depends on the answers given about
technoiogy used by OAOs and market shares.

As regards technologies used by OAOs in their core network, three main profiles can be
drawn (see second part of Table 6):

- Mainly PSTN: in 6 countries, PSTN is the technology mainly used by the largest
OAQs. This may result from the development of the early alternative networks (cable
or telephony through carrier selection/pre-selection or, in some cases, cable).

- Mainly IP: in 10 countries, IP is the technology mainly used by the OAOs (this does
not necessarily mean that all OAOs use exclusively this technology). It is likely that,
at least for some countries, activities were launched later than the beginning of
liberalization and, therefore, the core network was originally developed using IP
technology for efficiency purposes or services development reasons- ',

- Mix: in 5 countries, operators use different technologies or both PSTN and IP. For
those countries, it is not possible to identify a trend among the OAQs.

"' As a matter of facts the average start year for QAOs using 1P is 2003 versus 2000 for QAQs using PSTN or
PSTN&IP.
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Table 7 — Number of operators by core technology of the 3 largest OAQOs in all countries

Type of operator  [Technology used # of Operators™®
Mainly PSTN 15

[OAOs Mainly 1P 26
Mix of PSTN & 1P 17

TOTAL 58

** See Appendix 2, Table A2.4 for details.

Moreover (see Table 7), only 15 OAQs out of 58 for which information has been provided,
use mainly PSTN, whereas 17 OAQs use mainly PSTN & IP and 26 OAQs use mainly IP,
This figure shows that [P is becoming the standard technology among OAOs in Europe.

Table 6 and Table 7 reveal that the majority of operators is adopting, or is about to adopt, IP
as its core technology. More precisely, three different situations can occur depending on the
country context:

- Countries where PSTN is still the dominant technology: those countries did not face
changes in interconnection architectures yet.

- Countries where the transition to IP is already widely engaged (for instance because of
the deployment of an NGN network by the incumbent and the appearance of IP
networks operated by OAQs). Those countries must deal with new interconnection
architectures and with the use of [P networks for new services (TV, Broadband
Internet, VOD, etc.).

- “Half-way™ countries, where some of the operators still mainly use PSTN as some
others deploy IP networks. The main regulatory issue in these countries is to provide a
common regulation for these different type of operators.

Therefore, the situation varies significantly among countries. Even if it is likely that, in the
long term, the technological landscape will be more homogeneous throughout Europe, in the
short term, regulation in each country should be adapted to the current stage of migration of
the domestic operators.

4.2 Particular attention to incumbent’s migration

The migration to NGN is likely to lead. in the long term. costs savings for the provision of the
telephony service by the operators (due to larger economies ot scale and scope)™. However,
in the phase of transition from PSTN to NGN. incumbent operators may claim higher

2 For further information, NRAS can refer to the works of other IRG Documents: the IRG [P Interconnection
WG and the IRG NGN Accounting WG are dealing respectively with FTR interconnection modes and with cost
accounting in IP networks.
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termination tariffs arising from inefficient incurred costs (for instance, costs aftributablg to the
coexistence of two partially utilized operated networks). As NRAs should favor efficient
investments, it may be argued that reflecting such short-run inefficiencies in FTR should be
avoided. Moreover, it has to be taken into account that, in the great majority of countries, the
incumbent’s termination charges constitute the most relevant interconnection expense for
OAOs (because of the former’s still large market share on the retail market).

4.3 Fixed and mobile convergence

A further issue, about fixed termination tariffs, that NRAs have to tackle is related to the
mobile operator’s entry in fixed telephony markets.

In several member states, recently mobile network operators (MNOs) (using both GSM and
UMTS technologies) commercialised offers that allow mobile customers the possibility to
port or activate geographic numbers on their mobile telephones, thus offering fixed telephony
services through their mobile handsets.

In such cases, if NRAs allow that mobile termination tariffs are applied to geographic
numbers, a caller may have to pay a price that reflects mobile termination rates (MTR)} rather
than FTR®.

In other cases, MNOs enter the fixed telephony markets (through mobile numbers} and by
offering a converging telephony service under fixed retail rates (¢.g. Homezone, bundles with
ADSL access). In such cases, the competition between MNOs and traditional fixed telephony
operators may be misbalanced by the wholesale revenues differences of both operators:
MNOs benefit from mobile termination rates that are several times higher than fixed
termination rates and may use this difference to subsidise the retail prices. This is particularly
acute when call terminates on the customer device through the fixed network.

NRAs will have to pay attention to these cases of potential disruptive competition between
mobile and fixed operators.

* NRAs will have, therefore, to balance the issue of retail tariff transparency with that of the proper
remuneration of mobile termination tariffs, taking into account that considerations related to asymmetry (e.g.
entry assistance) may not necessarily apply to MNOs.
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5. Status on asymmetry/symmetry

5.1 A current predominance of asymmetry...

One of the key data for the purposes of the FTR PT regards the number of countries that
adopted asymmetric regulatory measures for FTR. The decisions taken so far by different
Member States on fixed termination rates (market n. 9 of EC Recommendation) show that the
adoption of asymmetric tariffs is nowadays a rule rather than an exception.

As a matter of fact, the majority of countries (69,2%) adopted asymmetric fixed termination
rates. Table 8 shows that only 8 countries out of the 26 for which data are available (30,8%),
already imposed symmetric termination rates, namely Austria®®, Czech Republic, Lithuania®,
Luxembourg%, Malta, Sweden, Switzerland, United Kingdom™’,

Table 8 - Number of Countries by status on fixed termination rate

# of
Are FTRs symmetrical? Countries
NO 18
YES 8
Missing 2"
Total 28

*Poland, Slovakia
** See Appendix 2, Table A2.5 for details.

5.2 OAO price control method

NRAs have been asked also to provide information on how termination rates are determined
for notified OAOs,

Table 9 shows a summary of the answers to this question. The recurrent GAO price control
methods are:

* In Austria QAQ's charges are set equivalent to incumbent’s charges. Higher fee could be considered if
operators substantiate higher costs.

** Information for Lithuania is taken from the IC agreements with the incumbent, as OAOs are not regulated at
the moment.

* In Luxemburg tariffs are symmetric for al! eperators but one,

7 In the UK OAOs’ FTR are set under the concept of “reciprocity” as expiained in Section 2.




1) incumbent fixed termination rate plus X% mark-up, ranging from 10% to 30%;

2) reasonable prices;

3) delayed reciprocity: OAQ’s tariffs at time “t” are set equal to the incumbent’s tariffs at
time “(t - x)”. This imply that if incumbent’s tariff are declining over time, OAQ’s tariff

will decline as well, but will never be equal to incumbent’s tariff {i.e. tariffs will not
become symimetric);

4) symmetry: in some countries symmetry is reached after a so called “Glide path™. This
implies that OAQ’s tariff at time “t” are set higher than incumbent’s tariffs and are subject
to decrease at a predetermined rate or through a predetermined ratio/mark-up, such that
they will be equal to the incumbent’s tariffs in year “(t + x)™,
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Table 9 - OAO price control method

OAOQ's tariff not Asymmetry : Symmetry
regulated* i
Denmark, Finland**,  EU25 simple average FTR on| Symmetry in Practice:
Ireland, Hungary, Latvia, |single transit level: Estonia Luxembourg: vyes, except for
Lithuania, Slovenia, Verizon (+20%)
Switzerland

Charges of OAOs are regulated | QACs charges equivalent to
based on incumbent's charges|incumbents current charges

plus X%/€-cent: {unless explicitly proved higher
Belgium, Germany, Portugal, | cost-base allowing higher
Spain. charges): Austria, Maita, Norway,

Sweden, United Kingdom,

“Symmetry after a glide path”
QAOs' rates will fall into line with
the incumbent's rate at the end of

a glide path:

Ireland (prop.)*®, Italy***,

LLuxembourg (prop.), Slovenia;
| (prop.)**

“Delayed reciprocity”:
OAOQOs' rates are set at incumbent's |
rates X years before (plus Y%
mark-up), but no convergence 1o
reciprocity over time:

Cyprus, France, Greece,
Netherland

*Either prices are not reguiated and/or a decision on market 9 has niot been adopted yet.

= CICORA has notified market 9 for the second time on October 26th. 2007, suggesting to impose cost orientation obligation to
alf aperators (including OAQs).

“Yaly at the moment is in the process of developing a bottom-up LRIC model for determining GAO’s termination rates.

The table shows that “delayed reciprocity” and “glide path™ do not exclude each other, in the
sense that there are countries that imposed a glide path towards symmetry fixing the first
value of the path equal to the incumbent’s rate x year before. Only in two countries (Italy and
Luxembourg) it has been imposed or, at least proposed. a glide path towards symmetry.

An interesting case is that of Ireland where ComReg has just published its draft decision on
FTRsY, according to which *.the OAQs shall have price control obligations: once a OAQO

% In Ireland the efficient rate to be achieved by the OAQO at the end of the glide path will be towards the
symmesrical rate of the incumbent but not necessarily the same rate. The efficient rate/regulated rate and the
glide path period will be determined by further consuliation once the individual OAQ reaches a 5% market share
of direct access paths.

* In the new market 9 analysis notified to the Commission, APEK proposed an approach towards symmetry.
where OAOs FTRs are based on incumbent’s charges +X%. X will be decreasing during next 3 years and
symmetry will be reached on January 15t 2011.
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reaches a 5% share of the Market .... of total direct access paths, it shall, from a date to be
determined by ComReg, become subject to a price control obligation taking the form of a
glide path towards an efficient rate. ComReg will consult on the appropriate period for such a
glide path period and the appropriate level of the regulated price to be achieved by the OAQ,
once Com}fl{eg has determined that the OAQ has reached the 5% share of the Market
threshold™",

5.3 Asymmetry index

In this paragraph a first attempt has been made to calculate an asymmetry index, that is to say
an indicator of how much termination tariffs differ between the incumbent and the largest
OAOQOs in terms ¢ither of access lines or of subscribers.

Some countries have different QOAQ’s termination prices for local and single tandem
interconnection, therefore the asymmetry index has been calculated separately for the two
rates. Those countries having a unique OAQ's termination price indicated whether this price
had to be compared with the incumbent’s local or single tandem termination price for the
asymmetry index calculation.

The calculation of the asymmetry index has been carried out according to the following steps:

I. Calculate the price for a 3 minutes local call terminated on the incumbent’s network,
respectively for peak, off-peakl and (if any) off-peak2 periods;

2. Calculate the price, for a 3 minutes single tandem’” call on the incumbent’s network,
respectively for peak, off-peakl and (if any) off-peak2 periods;

3. Calculate the average price for a local call terminated on the incumbent’s network.
Simple assumptions are made regarding the traffic distribution between peak/off-
peakl/off-peak2 periods: 50/25/25. In the absence of an off-peak2 period, the
assumption for the distribution peak/off-peak is 50/50.

4. The average price for a single tandem call terminated on the incumbent’s network is
calculated under the same assumptions,

5. The steps 1 to 4 are then repeated with the alternative operator’s rates. In principle, the
same assumptions as above are used.

** Available at: http://www.comreg.ie/_fileupload/publications/ComReg0783.pdf.

* If a QA does not reach the 5% share of the Market of total direct access paths within a five-year timeframe,
ComReg may decide to impose a price control regulation. following consultation on an appropriate gtide path
and an appropriate level ofa regulated price to be achieved at the end of the glide path period.

** There are some arguments to ignore double tandem: it is not the most efficient interconnection level; it does
not exist in all countries; it is sometimes not regulated or it represents a minor part of the traffic.
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6. The asymmetry index is defined as the ratio between the average price to terminate on
the incumbent’s network (A) and the average price to terminate on the OAO’s network

(B). The index formula is -@—ii{; Separate values are calcutated for local and single

tandem rates.

FTRs arc updated at 1st July 2007. The results obtained are shown in the Figure 6 and Figure
7.

Figure 6 — Asymmetry Index for local rates

Asymmetry index (local rates)
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Only 4 countries provided the data necessary to calculate the asymmetry index for local rates
(Figure 6), therefore it is quite difficult, if not impossible, to draw clear conclusions.
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Figure 7 — Asymmetry Index for single tandem rates
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Figure 7, where the data from 14 countries are presented™, shows quite clearly the existence
of 3 groups of countries: a group of countries for which the index value is 0 (symmetric
termination rates), a group of countries with a limited asymmetry (from 10% to 25%) and a
latest group with higher index values (40% and abovey™.

These results have to be carefully interpreted because they can be strongly dependent on the
set of assumptions. Particularly, the results could be influenced by the actual traffic
distribution between time periods. Additionally, the possible differences in the definition of
peak/off-peak periods were ignored. Calculations are made for the cost of a standard 3
minutes call and not on the total termination traffic.

Another source of possible distortion comes from the fact that the OAOs do not necessarily
have the same interconnection structure of the incumbent. OAO have generally only one
interconnection level and thus a unique termination rate, while most incumbents have local
and single tandem rates. This is illustrated in the following table:

* Finland's index is based on average termination charge of 40 SMP-operators.
* In Greeee, according to the EETT Decision n. 459/135. dated 14th November 2607, the new termination rates

for alternative operators have been set up to 1,131 Luro cents/minute.
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Table 10 — Number of levels in OAQ’s termination rates

# of

Countries™

Only local TR 2
Only single tandem TR 9
Only one TR (level not specified) 3
Different TR for local and single tandem 3
Same TR for local and single tandem 2
Missing g*
Totai 28

*Denmark, Ireland, Latvia, Luxemburg, Norway, Poland, Slovakia, Sweden, United Kingdom.
** See Appendix 2, Table A2.6 for details.

In order to take into account the differences in interconnection structure, a global average
price to terminate respectively on the incumbent’s network and on alternative operators’
networks can be used, under the assumption that the distribution between local and single
tandem traffic is 50/50. A global asymmetry index can than be calculated as a ratio between

. the global average price to terminate on the incumbent’s network and the global average price
to terminate on the OAQ’s network. This global index is reported in Figure 8.

Figure 8 - Global Asymmetry Index
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It has to be noted that indexes based on actual termination revenues and traffic (actual
revenues per minute) should give different results but should request more detailed data than
currently available in most countries. Only France, Spain and Portugal communicated the
actual average FTR revenues for the incumbent and for the OAQOs. The index values obtained
with these data are the following:

Table 11 — Asymmetry indexes based on actual termination revenues

Local Index Single Tandem Index Global Index
France 98,33% not applicable 41,52%
Portugal - - 20%
Spain® 77.15% 10,87% 36,39%

5.4 Interconnection links and switching ports

Provided that generally speaking OAOs” FTR are not always strictly cost oriented, possible
reasons to be carefully analyzed in order to explain the differences in asymmetry index across
member states are the way in which interconnection agreements discipline the costs of
interconnection links and switching ports.

In the majority of countries, as shown in Table 12, incumbent does bear at least a part of the
costs of interconnection links for reverse traffic as a separate fee (i.e. the cost is separated
from the termination tariff). The most recurrent way to finance interconnection links is to
share the costs among the traffic originated by each interconnected operator — this follows the
principle of utilization of IC link. In some countries the costs of IC links is shared on other
grounds {e.g. simply dividing the costs by two or building their own halt IC links and wiring
them). Countries indicating that incumbent does not bear costs of IC links, noted that either IC
links are to be build by OAOs (incumbent requires to interconnect at his site) or incumbent
transfers the costs of IC links onto the OAOs through installation and monthly fees.

** Index values for Spain take into account Telefdnicas’s rates for time-based interconnection as well as for
capacity-based interconnection. Spain provided actual data for taking into account the capacity-based
interconnection effect in Telefdnica’s termination rates, bul the FTR assumptions were used for the rest of
calculations,
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Table 12 — Costs of interconnection links

Does the incumbent bear the cost of the interconnection links for traffic directed to # of
OAQOs networks? Countries*™
Yes 7
Split between incumbent and OAO on a traffic basis 7
Split between incumbent and OAQ on another basis {infrastructure, 2 costs, distance) 4
No 5
Missing 5*
Total 28

* Czech Republic, Luxembourg. Poland, Slovakia, United Kingdom.
** See Appendix 2, Table A2 7 for details.

Obviously in all cases where the incumbent does not bear a separate fee for interconnection
links, OAOs may justify an higher termination tariff.

Table 13 shows that incumbents usually do not pay switching ports to OAOs (more than half
respondents) as separate fees. One respondent noted that switching ports constitute a part of
interconnection link and therefore are split by the operators according to their traffic balance.
The switching ports’ price is generally not regulated (7 countries) and in a few cases (3
countries), it is regulated on a cost orientation basis.

Table 13 — The costs of switching ports

# of
Does the incumbent pay switching ports to terminate traffic on the OAQOS’ networks? Countries™™
Yes 6
No 14
Spilit 1
Missing 7*
Total 28

* Czech Republic, Germany, Hungary, Luxembourg, Poland, Slovakia, United Kingdom.
** See Appendix 2, Table A2.8 for details.

These data show that additional costs may be related to termination rates and may be incurred
either by the incumbent or by the OAOs. Whenever the port is not rewarded by a separate fee,
OAOQs can recover the costs through their per-minute fees. The inclusion or exclusion of these
costs may partially explain not only the asymmetry within a country but also the differences
in asymmetric indexes across countries.
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5.5 Incumbent on-net/off-net retail tariffs differentiation

NRAs were also asked whether the incumbent is allowed to differentiate retail tariffs between
on-net and off-net calls in the retail markets corresponding to the wholesale fixed termination
market, namely markets in n. 3 and n. 5 of the EC Recommendation®®. Furthermore, where
the incumbent is allowed to differentiate at the retail level (i.e. to pass on the higher
termination rates of OAOs to end users), NRAs were asked to indicate whether there is
evidence of such behaviour by the incumbent. However, ditferentiating retail tariffs could be
considered as discriminatory, if the incumbent would offer termination on his own network
below the regulated interconnection costs or would pass on more than the termination rates of
OAOs to end user (increasing his own retention).

If the incumbent is allowed to discriminate at the retail level, it may rais¢ its off-net retail
prices - ie. for the calls terminating on OAOs’ networks -~ compared to the price of on-net
calls. As a result, the incumbent’s customers may benefit from network externalities arising
from this price differential and this may harm OAQs. Historically, some NRAs have allowed
OAOs to charge asymmetric and higher FTR. This in itself may be seen as an attempt to
counter the potential benefits of the larger networks from exploiting network externalities. If a
NRA considered that the current differential between the on-net and off-net retail prices of the
incumbent could harm competition, it may have two ways to proceed. It may consider
whether it is appropriate to address this under Competition Law, or alternatively it may,
should this be appropriate, consider the issue in a possible market review of fixed retail
markets 3 and 3.

Only 6 countries, out of the 8 that adopted symmetric tariff, provided information about on-
net/off-net differentiation. Among them only one country does not allow the incumbent to
differentiate retail tariffs, whereas for the remaining countries differentiation is allowed.

The following tables report data on the twenty countries which have not adopted symmetric
wholesale fixed termination tariffs or for which this information is missing. As shown in
Table 14 almost all countries do allow differentiation of incumbent’s retail on-net and off-net
tariffs. Only in Estonia the incumbent is not allowed to differentiate between retail tariffs.

* Market n. 3 is defined by the EC Recommendation as “Publicly available local and /or national telephone
services provided at a fixed location-residential™. Market n. 5 is defined as “Publicly available local and for
national telephone services provided at a fixed location-business™.
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Table 14 - Retail on-net / off-net tariff differentiation

# of
Is the incumbent aliowed to differentiate among on-net and off-net tariffs? Countries
Yes 17
No 1
Missing 2*
Total 20

* Poland, Siovakia.
** See Appendix 2, Table A2 9 for details.

Leaving apart those countries in which FTR are symmetrical and Estonia (where the
incumbent is not allowed to differentiate FTR tariffs), it can be observed that in 14 countries
out of 17 for which data are available, the incumbent does actually differentiate between on-
net and off-net retail tariffs (Table 15).

Table 15 - Incumbent retail on-net/off-net differentiation

# of |

Does the incumbent actually differentiate among on-net and off-net tariffs? Countries

. Yes 14
No 3

Missing 2F
Total 19]

*Poland, Slovakia.
** Sea Appendix 2, Table A2.10 for details.
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6. Common position on symmetry

Having reviewed the situation across European NRAs as to whether the FTR of OAOs and of
the incumbent are set in a symmetric or asymmetric fashion, we are now in a position to put
forward our recommendation for a common position. This section, first examines the reasons
used so far by NRAs to justify allowing OAOs to set higher FTR. Second, it examines
whether such reasons may still be justified almost ten years after the liberalisation of fixed
markets in most EU member states. Third. it puts forward a recommendation that FTRs of
OAQOs and incumbents should be symmetrie,

6.1 Reasons for FTR asymmetry

As shown in Sections 3 to 5 most NRAs currently set or allow OAOs to set their FTR's higher
than those of the incumbent. NRAs have been invited to provide a justification for the
adoption of symmetric vs asymmetric taritfs, In general, taking into account that only a few
countries provided such information, the main reasons reported by NRAs are the following:

s asymmetry is allowed (sometimes only in the tirst few years in which OAQOs enter the
market) because OAQOs have lower economies of scale;

* asymmetric tariffs allow to increase new entrant’s profits and market shares, therefore
they provide further incentives for alternative operators to invest in new networks,
particularly in the access part:

e asymmetry is justified by the fact operators have different network coverage, structure
and topology, usually with a sensibly lower number of interconnection points; and

e asymmetry can be justified by the fact that OAOs have a lower bargaining power
compared to incumbents hence they pay higher equipment prices.

[n other terms, asymmetric FTRs in favour of OAQOs have been interpreted by some NRAs as
a form of entry assistance that may have long term benefits if they lead to an increase in the
number of sustainable providers of fixed telecommunications services in the long run. In
particular asymmetric FTR have been justitied when incumbent’s market shares (in terms of
access lines) are very high®’ therefore the percentage of traffic terminating in the OAOs
networks is rather limited.

To the extent that this was likely to generate benefits in the form of increased degree of
competition and lower prices for consumers that outweighed the costs of asymmetric rates in

*"1n this regard, Table 5 shows that only in three countrics incumbent’s market share in term of access lines is
below 80%.,
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the initial phase, this could have been an appropriate policy to pursue. A separate justification
has relied on the claim that fixed telecoms entrants suffer from dis-economies of scale.

6.2 Reason for FTR symmetry

Irrespective of whether the justifications used by NRAs to allow OAQs to set higher FTRs in
the past are justified, it is appropriate to assess whether in the tuture FTRs should become
symmmetric. In most EU member states it has been almost ten years since the fixed
telecommunications sector was liberalised.

While the promotion of entry may have been justified in the past, there are perhaps less
reasons to believe that it would be effective in the future (irrespective of whether it was
effective in the past). While in the past fixed telecom operators essentially provided a limited
range of telephony services, in recent years operators have been able to use the same network
to provide a wide range of services, including broadcasting and broadband Internet in addition
to telephony. This means that revenues from termination services are proportionally likely to
become less important to all operators, incumbents and OAOs alike.

As such any entry assistance policy based on higher OAOs’ FTRs is likely to be less effective
than in the past. Given that the higher FTRs of OAOs translate in higher prices for calling
these networks for consumers, if they are unlikely to promote more competition in the long
run, they would be significantly less justifiable than in the past.

There are also other advantages in setting symmetric FTRs.

First, given that under CPP the consensus is that the terminating operator would have a
monopoly in setting its FTR, there may be justifications to set them at the level of an efficient
operator for all operators in order to provide incentives to be efficient.

In this context it may be difficult to justity a decision not to provide the same incentives to ali
operators and it may not be clear why OAOs should not be as efficient as incumbents.

Indeed, it is unclear whether and, if so, to what extent OAOs would suffer from diseconomies
of scale relative to the incumbent. Unlike in the mobile sector where generally all operators
are subject to coverage obligations and have to adopt a specific technology, fixed OAQs are
tree to enter in selected areas — i.e. the ones that are potentially the most profitable — and
adopt whichever technology they believe it is the most efficient. In this regard, a fixed OQAO
operating an a regional basis, using a new technology and an optimized network will
presumably be able to reach an efficient scale in a relatively short timeframe. Therefore, the
claim that OAOs suffer from dis-economies of scale may not be as strong as sometimes
thought. Furthermore, the claim that there are exogenous factors that lead to them having

39




Ll

ERG (07) 83 final 080312

higher costs — an argument valid for setting asymmetric MTRs in the face of different and not
modifiable spectrum endowments — may therefore not be justifiable.

Second, there is also an argument that the FTRs imposed should not undermine the pressure
for effective competition at the retail level due to the presence of an externality. In call
termination this arises because charges for call termination are included in the originating
operator’s cost base and are reflected in the retail charge paid by the caller, not the recipient
of the call. Consequently, operators have incentives to set high call termination charges which
raise their competitors® costs. Furthermore, operators have weak incentives to minimise ¢costs
and charges of call termination because the implications of high charges are faced by the
customers of competing operators. The consequence of this is that if all call termination
charges were based strictly on incurred costs, there wonld be a distortion of competition. If
one operator, through being more efficient, were able to defiver calls more cheaply than
another, the operator benefiting from this efficiency and lower cost would not be the more
efficient operator which has reduced termination costs, but the less efficient operator since it
is buying the cheaper call termination service. The less efficient operator would therefore gain
a competitive advantage.

Third, the increase in the number of QAQOs that followed liberalization may lead to an
increase in the overall regulator’s and operators® resources invested in setting asymmetric
FTRs. As the potential benefits from setting asymmetric FTRs may be lower than in the past it
could be argued that one of the benefits of symmetric FTRs is that they are easy to implement
without exhausting disproportionate resources. Thus a desirable feature of symmetric tariffs is
that they resolve the transaction costs that would arise from muitiple negotiations, as well as
the regulatory costs arising from the assessment of each individual OAQO’s charging proposal
in applying cost control or in the event of a dispute.

6.3 A common position on FTR symmetry

Given the above considerations and the fact that some NRAs have already chosen to adopt a
glide path® leading to symmetric tariffs, recognising that initial differences between
incumbent operators and new entrants may justify the adoption of temporary asymmetric
rules, it is proposed that those NRAs that are currently not setting symmetric FTRs should do
so within a reasonable period of time.

For avoidance of the doubt those NRAs that are already setting FTRs symmetrically are not
required to reopen the debate on this issue.

* Glide path towards symmetry: OAQ’s tariff at time ™" are set higher than incumbent’s tariffs and are subject
10 decrease ar a predetermined rate or through a predetermined ratio/mark-up, such that they wili be equal to the
incumbent’s tariffs in year ~(r - x)".
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However, it would not be reasonable to require NRAs to move to symmetric FTRs
immediately, as a transition period is justified in order to allow OAOs to reach a sufficient
level of operational efficiency in the shortest time possible.

In terms of what may constitute a reasonable period of time, it must be considered that in
order to set a path of convergence towards symmetry NRAs will have to undertake a market
review. Therefore, it is suggested here that NRAs, in their next market 9 review, should
consider sefting a Eath to achieve symmetry in FTRs as soon as possible (e.g. over a period of
four to five years3 ) taking into account the prevailing local circumstances such as: the actual
and forecasted level of competition in the fixed access retail market (in terms of actual
number of OAQs and their respective market shares), the date of market opening, the date
when asymmetry was established by NRA and its impact on fixed voice markets fluidity,
network technologies and topologies, network coverage and offered services.

6.4 Possible Developments

The considerations and the common position proposed in this document reflect the current
billing arrangements adopted in the EU — i.¢. CPP and per minute charging. These may have
to be revised to the extent that future developments undermine the existing billing
arrangements or NRAs - European Commission choose to modify these. For example, the
emergence of flat-rates or bundles of calls at retail level may call into question the current per
minute charges. Furthermore. the issue of symmetric vs. asymmetric FTRs would be no
longer relevant if the current arrangements are modified in the future to adopt systems such as
bill and keep.

** Taking it accourtt that the length of glide path, for those NRAs that already adopted it, ranges from 2 10 5
years, a period of 4 to § years seems 10 lsave NRAs a reasonable leeway.
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ANNEX 1: SUMMARY OF COMMISSION’S COMMENTS ON MARKET 9

COUNTRY

Austria

Belgium

Cyorus On Sep. 6, 2006 Commission closed its investigation at end of phase 1 with one comment.

P OCECPR proposed to impose obligations on three alternative operators (D.Y. Worldnet. Callsat
and Telepassport) once they become active in the market for wholesale call termination (expected
in 12 to 18 months after the review). Commission reminded OCECPR that remedies can only be
imposed on undertakings that are already active on the market when the SMP assessment is done.

Czech
Republic
Estonia
Finland
I France
Germany The Commission made comments on Price control mechanism:

’ *The Commission reminds BNetzA that the provisions of the TKG referring to a “double
dominance™ test and restricting BNetzA's power to impose remedies are currently subject to
examination in the context of infringement procsedings in accordance with Article 226 of the EC
Treaty. The Commission points owt thai the possibility ol imposing ex ante price control on a
wholesale market is provided by the Access Directive independently of the SMP status of the
operator in the corresponding retail market(s).

Secondly, the Commission invites BNetzA (o monitor whether in the absence of ex amte price
regulation ANQOs attempt to increase their fixed termination rates. 1f this is the case BNetzA should
reconsider imposing ex ante price control instead of relying on multiple dispute resolutions that
result in a lack of certainty in the market™,
Greece
Hun The Commission made comments regarding the market 9 (HU/2007/0727) on 05.12.2007.
gary 1. The Commission requested the consideration of imposing cost regulation obligation on
alternative operators comparable with smaller incumbents.
2. The Commission requests the repeated carrying out of the analysis if a common European
standpoint on a unified termination cost accounting system will be developed in the current work
of ERG and the Commission.
Finalization of decision is in process.
Iretand
Italy The Commission made comments on Legal certainty of regulatory obligations: Obligations
Y imposed under the AD should be bascd on the nature of the problem identified, proportionate and
justified in the light of the objectives laid down in Article 8 of the Framework Directive. Where an
NRA intends to impose difterent remedies on ditferent operators within similarly defined markets,
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such differential treatment should be adequately reasoned. In order to increase legal certainty
AGCOM should reconsider the need to specify the glide path preferably in the final measure.
Mareover, in order o better safeguard the interest of consumers, the AGCOM is invited to develop
a cost model as soon as possible for calculating ANOs’ termination rates that, while being based
on costs takes into account the necessity for ANOs to become etficient over time.

Lithuania

The Commission notes that RRT did not define relevant markets with regard to call termination
services provided by other operators of fixed networks in Lithuania. The Commission would like
to urge RRT to conduct the market assessment with regard to those other operators who provide
wholesale fixed termination services in Lithuania as soon as possible. If appropriate and justified,
RRT could impose differentiated remedies on those operators, by taking into account {(for example)
the size of the undertakings.

Malta

Norway

Poland

Portugal

Regarding the asymmetrical application of remedies. the Commission reiterated thar obligations
imposed under the Access Directive should be based on the nature of the problem identified,
proportionate and justified. The Comumission invited ICP-ANACOM to monitor closely the
development of the cost structures of the operators on which the obligation to charge “fair and
reasonable prices™ was imposed and to assess whether its current assumptions on “fair and
reasonable prices™ will remain relevant over the period of the market review.

Slovakia

Slovenia

The Commission notes the need for harmonized European approach of setting termination rates.
Regarding the current work of the ERG, which purpose is to sct the harmonized cost accounting
methodology for call termination on tixed location. the Commission asks APEK to revise the
analysis once the common position on a Luropean level is reached. (SG-Greffe (2007) D/206744
from date 31.10.2007. reparding notified markel analysis of M8 (SI/2007/0689), M9
(S1/2007/0690) and M10 {SI/2007/0691) — final decisions are vet 10 follow).

Spain

The Commission made a comment on: Asymmetrical application and legal certainty of remedies,

The Commission rejterates that obligations imposed under the Access Directive should be based
on the nature of the problem identified, proportionate and justified in the light of the objectives laid
down in Article 8 of the Framework Directive. The remedies should provide adequate transparency
and legal certainty for market players.

In respect of price control obligations imposed on ANOs (reasongble price) the Commission
invites CMT:

i) to define in detail in the adopted measure the scope of the remedies imposed,
inciuding the criteria 10 be used in order to assess whether the termination prices
charged by ANOs are rcasonable, and

ii) to monitor closely the development of the cost structures of the operators on which
the obligation to charge reasonable prices is imposed, and to assess whether its
current assumptions will remain relevant over the period of this market review.
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Switzerland

United
Kingdom
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ANNEX 2: DETAILED TABLES’ DATA

Table A2.1 (detail of Table 1 Number of countries by decision to netify alternative operators)

Have all operators been notified? Member State
Austria
Belgium
Denmark
Estonia
Finland
France
Germany
YES Greece
Latvia
Lithuania
Nethertand
Portugal
Slovenia

Spain

Sweden
Cyprus

Czech Republic
Hungary

Italy

NO Malta
Norway
Romania
Switzerland
United Kingdom
No final decision available Ireland
Luxembourg
FPoland
Slovakia

TOTAL 28
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Table A2.2 (detail of Table 2 Number of countries by costs included in termination tariff)

Are the access line costs and any commercial cost
included in the determination of the incumbent’s
termination tariff? Member State

YES Latvia
Austria

Belgium

Cyprus

Czech Republic
Denmark
Estonia

Finland

France
Germany
Greece
Hungary

reland

ltaly

‘ NO Lithuania
y Malta

Netherlands
Norway
Portugal
Romania
Slovenia

Spain

Sweden
Switzerland
Luxembourg
Poland

Slovakia

United Kingdom |
TOTAL 28
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Table A2.3 (deiail of Table 6 Technology used by incumbents and the 3 largest OAOs in core network)

Type of operator echnology used Member State]

Austri
Belgiuna1|
Estonig
Germany]
Gree
Irelarijl
Portuga
Sloveni
Switzerianzl
Cypru
Franc
Hunga

Latvi

Lithuani

Incumbents PSTN & IP Maltal
Netherland

Norwayj

6 Romanial
Spain

Sweden

United Kingdom
P Italy
INot taken into account due to the diversity of

PSTN

incumbents Finland

Czech Republig
Denmar
Luxembourg
Poland
Slovaki
TOTAL 28]

3 main CAQs* Germany]
Ireland
Mainly PSTN Latvia
Norway
Portuga

United Kingdom
Mainly IP Cyprusy
France
Greece}
Hungary

itaiyl
o vars

47




ERG (07) 83 final 080312

Netherland
Romani
Sloveni

Sweden

Belgium
Estonia
Finland
Lithuani
Spain
Austri
Czech Republi
Missing Denmar
Luxembourg
Polan
Slovakia

Switzerland
TOTAL 2

Mix of PSTN & IP

*The caregorrzation in “Mainfy PSTN™. "Mainly JP" and "Mix of PSTN and IP" strongly depends on the answers grven abowt fechnology
used by (OA0s and marke! shores.
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Table A2.4 (detail of Tuble 7 Number of operators by core technofogy of the 3 largest OAOs in all
couniries)

Type of operator

Technology used

# of Operators|

IOACS

Mainly PSTN

Germany (3)
Ireland (3)

Latvia (2)

Lithuania (1)
Norway (2)
Portugal (2)

United Kingdom (2)

Mainly P

Belgium (1)
Estonia (2)
France (2)
Greece (2)
Hungary (2}
ltaly (1)
Lithuania (1)
Malta (3)
Netherlands (2}
Norway (1)
Romania (3)
Slovenia (3)

Sweden (3)

Mix of PSTN & IP

Belgium (2)
Estonia (1)
Finland (3)
France (1)
Greece {1)

Hungary (1)

italy (2)
Lithuania (1)
Latvia (1
Portugal (1)
Spain (3

TOTAL

58|
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Table A2.5 (detail of Table 8 Number of Countries by status on fixed termination rate)

Are FTRs symmetrical?

Member State

NO

Belgium
Cyprus
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland
[taky
Latvia
Netherlands
MNorway
Portugal
Romania
Slovenia
Spain

YES

Austria

Czech Republic
Lithuania
Luxembourg
Malta

Sweden
Switzerland
United Kingdom

Missing

Poland
Slovakia

TOTAL

28
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Table A2.6 (detail of Tabie 10 Number of levels in OAQ's termination rates)

Number of levels in QAQ’s termination rates (TR) Member State
France

Only local TR Spain
Austria
Belgium
Estonia
Greece
Only single tandem TR Hungary
italy

Malta
Romania
Switzerland

Lithuania
Only one TR (level not specified) Portugal

Slovenia

Czech Republic
Different TR for local and single tandem Germany

. Netherlands
Cyprus

Same TR for local and single tandem

Finland

Denmark
Ireland
Latvia
Luxemburg
Missing Norway
Poland

Slovakia
Sweden

United Kingdom |
TOTAL 28




ERG

Table A2.7 (detail of Tabie 12 Costs of interconnection links)

Does the incumbent bear the cost of the interconnection links for traffic
directed to QAOs networks?

Member State

YES

Belgium
France
Hungary
Ireland
ltaly
Norway
Portugal

Split between incumbent and OAQ on a traffic basis

Estenia
Germany
Greece
Lithuania
Netherlands
Romania
Sweden

Split hetween incumbent and OAO on another basis {infrastructure, % costs,
distance)

Austria
Finland
Malta
Spain

NO

Cyprus
Denmark
Latvia
Slovenia
Switzerland

Missing

Czech Republiic
Luxembourg
Poland

Slovakia

United Kingdom

TOTAL

28




Table A2.8 (detail of Table 13 The costs of switching ports)

Does the incumbent pay switching ports to terminate traffic on the OAOs’
networks?

Member State

YES

Denmark
France
Ireland

italy
Netherlands
Norway

NO

Austria
Belgium
Cyprus
Estonia
Finland
Greece
Latvia
Lithuamia*
Portugal
Romania
Slovenia
Spain
Sweden
Switzerland

Split

Maita

Missing

Czech Republic
Germany
Hungary
Luxembourg
Poland
Slovakia

United Kingdom

TOTAL

28
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Table A2.9 (detail of Table 14 Retail on-net/off-nef tariff differentiation)

is the incumbent allowed to differentiate among on-net and off-
net tariffs? Member State
NO Estonia
Belgium
Cyprus
Denmark
Finland
France
Germany
Greece
Hungary
YES Ireland
italy

Latvia
Netherlands
Norway

Portugal
Romania
Slovenia

Spain
Poland
Slovakia
TOTAL 20

Missing




Table A2.10 (detail of Table 15 Incumbent retail on-net/off-net differentiation)

Incumbent retail on-net/off-net differentiation

Member State

YES

Belgium
Cyprus
Denmark
Finland
Germany
Greece
Hungary
Italy
Latvia
Netherlands
Norway
Portugal
Romania
Slovenia

NO

France
[reland
Spain

Missing

Poland
Slovakia

TOTAL

19
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ANNEX 3: ACCESS TECHNOLOGIES ADOPTED BY INCUMBENTS AND OAOs

Access rechnology

As regards technologies used by incumbent operators in their access network, PSTN is still
the main used technology in all countries in Europe. Nevertheless, many incumbent operators
have also developed other access technologies, such as WLIL, naked DSL, Optic fiber, or
Cable.

Table A.3. 1 - Number of countries by incumbents’ and 3 largest OAOs access

technolﬁy
[Type of operater Technology used # of Countries **
| PSTN 13
Incumbents PSTN + other 8
Missing 8"
TOTAL 27
[With at least one of PSTN Ti
he 3 largest OAOs Cabie 12
using as its main ADSL (VOIP) 9
Optic Fiber 4
ccess technotogy:
WLL 2

* Cyprus. Czech Republic, Denmark., Luxembourg, Poland, Slovakia,
** See Tabia A3.1a for details
*** Finland is not taken intc account because of the large diversity of incumbents and CACs.

As regards technologies used by OAOs in their access network, Table A.3. 1 above and Table
A 3. 2 below show that the situation varies from one country to another. However, three main
access technologies can be identified for OAOs:

- PSTN (used in 12 countries and by 24 operators),

- Cable {(used in 12 countries and by 18 operators);

- ADSL (used in 9 countries and by 19 operators).

Therefore, there is not a dominant access technology among the OAQs in Europe and it seems
that historical development of competition and regulation in each country is the main factor
explaining the local situations (strong position of cable operators, incentives for LLU, will to
develop optic fiber, etc.). Country geographic specificities may also have influenced the
OAQs” technological choices.
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Table A.3. 2 - Number of operators by access technology of the 3 largest OAOs of all

countries
Technology used # of Operators**]

OAOs' main access

echnologies PSTN 19
Cable 18
ADSL (VOIP) 10
IADSL + Optic Fiber 4
Optic Fiber 3
PSTN + ADSL 4
WWLL 1
PSTN + WLL + ADSL 1
Other 1

[TOTAL 81~

. *Finland is not taken into account because of the large diversity of incumbents and OAOs.

** See Table A3.2a for details.

Table A3.1a (detail of Table A.3. 1 Number of countries by incumbents’ and 3 largest 0AOs access

technology)

Type of operator Technology used Member State

fincumbents

Belgium

PSTN
PSTN + other Austri
Estonia
Greece
Netherlands
Norwa

Slovenia
. Spain
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Sweden]

Not taken into account due to the diversity of incumbents

Finland

Missing

Cyprus

Czech Republig
Denmark]
Luxembourg
Poland
Slovakial

TOTAL

28

With at least one of
he 3 largest QAOs
using as its main

ccess technology :

PSTN

Austria
Estonig)
Germanyj
Hungary]
Ireland
Italy]
Lithuanial
Malta

Norway™
Portuga
Switzerland
United Kingdom

Cable

Austrial
Belgium

ADSL (VOIP)

Austrial
Belgium
Estonia
Franc
Greec

ital

Nethertands
Slovenia

Sweden

Optic Fiber

ltal
Latvia
Slovenia
Sweden

WLL

Estonial
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Romaniaj

*In Norway two QAO use PSTN and ADSL.




Table A3.2a {derail of Table A.3. 2 Number of operators by access technology of the 3 largest OAOs of all

countries)
Technology used # of Operatorsl
OAQOs using as its Germany (S)I
main access Hungary (1)
echnology: Ireland (3)
Italy (2 of the 3 main GACSs)
PSTN Lithuania (2)
Malta (2}
Portugal (2)

Switzerland (2)
United Kingdom (2)
Austria (1)

Belgium (2}
Estonia (2)

. Hungary (Z)I
Lithuania (1)
Cable Malta (1)|
Netherlands (1)

Portugal (1)
Romania (2)
Spain (3)
Sweden (1)

Switzerland (1
Belgium (1)
Greece (3)
IADSL (VOIP) France (3)

Netherlands (1)
Slovenia (2)

Italy (1)
Slovenia (1)

Sweden (2)
Optic Fiber Latvia (3)

Austria (2)
Norway (2)

. WL Romania (1)

AWDSL + Optic Fiber

PSTN + ADSL
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PSTN + WLL + ADSL Estonia (1)
Other Norway (1)
TOTAL 61*

*Finland is not taken into account because of the large diversity of incumbents and QAOs.
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ANNEX 4: METHODOLOGICAL APPENDIX
1. General methodology followed by the fixed termination project team

The IRG FTR PT organized the work in two steps:

» a detailed review of NRA’s practices and positions about regulation of market 9 and
management of asymmetries within their country;

» e¢laboration of common positions to address questions related to svmmetry/asymmetry:
# initial discussion on the Ttalian bottom-up LRIC model.

In this context, the following meetings were organized:

» February 20" 2007, Paris;

April 19™ 2007, Naples;

‘;f

» July 5™ 2007, Helsinki;

August 3192007 , Lisbon;

Y

October 18" 2007, The Hague.

v

» January 31%2008, Berlin

2. Collection of data

The data presented in this document come from a questionnaire circulated among the Fixed
Termination Rate Project Team (FT PT) members. The questionnaire is composed by
quantitative and qualitative questions reported in an Excel and a Word file respectively.

1t has to be noticed that not all the NRAs {National Regulatory Authorities) of the countries
listed in the files circulated to the FTR Project team (PT) answered our questionnaire.
Furthermore, some of the respondent NRAs did not send complete data.

In order to overcome these problems, FTR PT. where possible. completed the data using other
available sources such as, for example, Cullen International or the EU Implementation Report.
The resulis of different draft of this document were circulated to the whole PT in order to take
into account comments and corrections.
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ANNEX 5: GLOSSARY

Delayed reciprocity: QAQ’s tariffs at time /" are set equal to the incumbent’s tariffs at
time “(¢ - x)™. This imply that if incumbent's tariff are declining over time, OAQO’s tariff
will decline as well, but will never be equal to incumbent’s tarift (i.e. tariffs will not
become symmetric);

Glide path: OAQ’s tariff at time “r” are set higher than incumbent’s tariffs and are subject
to decrease at a predetermined rate or through a predetermined ratio/mark-up, such that
they will be equal to the incumbent’s tariffs in year “(z + x)™;

Mark-up: OAO"s tariff is set to an upper or lower level than the reference taken. The
mark-up can be a percentage or a fixed value;

OAQ: Other Authorized Operator;

Reciprocity: OAQ’s tariffs are calculated according to the proportions of traffic
exchanged at the different incumbent’s interconnection levels. It means equivalent tariffs
for equivalent offers;

Symmetry: QAQ’s tariffs are equal to incumbent’s tariffs. The tariffs considered are the
termination tariffs for interconnection at the closest relevant point to the called customer
for each operator.
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Part 2: Mobile Call Termination

Methodology followed by the mobile termination project team
General methodology

The ERG PT working on issues related to symmetry and asymmetry organized the work in
two steps:
- adetailed review of NRA’s practices and positions about regulation of market {6 and
management of asymmetries within their country
- elaboration of commeon positions to address questions related to symmetry/asymmetry

Collection of data

The data presented in this document come from both a questionnaire sent by the ERG Project
Team and the coliected data in the context of the market survey on mobile termination
market.

The ERG PT sent a questionnaire on March 9th, 2007 and results were shared with the core
team for the first time in a meeting held in Naples on April 20th. Then, a first draft including
these results was circulated to the whole PT on August 8th, a second draft was circulated on
September 24th and a third draft was circulated on October 26th, so that comments and
corrections could be made.

Regarding the data collected in the context of the market survey on mobile termination
market, we used two sets of data, the one collected in January 2004 and the one collected in
January 2007. The purpose is to analyse how NRAs managed asymmetries during this period.
The assumptions used for this benchmark are:

- For those countries that differentiate between mobile termination tariffs for fixed-to-mobile
and mobile-to-mobile, fixed-to-mobile charges have been used.

- In order to obtain a homogenous comparison it has been supposed, for all countries,
3 minutes for average call duration; set-up charges were accounted for by the standard
formula®,

- For those countries that did not communicate a peak/off peak ratio, a value of 1 (50/50) for
this ratio has been taken and for peak, off-peak and weekend traffic, 50%-25%-25% has been
used.

“® The formula is (fixed set-up charge + price per minute*3)/3.

Given that the assumed length of average call duration is three minutes, in case mobile operators
charged the first minute or 30 seconds, the mobile termination rate would be obtained in the same way
as in the case where there is not any set-up charge.
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- Average MT Tariffs per country have been obtained through pondering the average MT
tariff of each operator by its market share, measured in terms of subscribers.

- Regarding the number of subscribers, it must be taken into account that different methods to
evaluate it are used among European countries (especially in the case of pre-paid consumers).
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1.1 Actual regulation of market 16

1.1.1 All countries identified a relevant market for each operator

25 NRAs from countries belonging to the European Union notified the voice mobile call
termination market at least once (Austria, the Czech Republic, Denmark, France, Greece,
Hungary, Ireland, Lithuania, Malta. Netherlands, Portugal. Slovakia, Sweden. United
Kingdom, Belgium, Luxembourg, Finland, Germany, Poland, Italy, Latvia, Spain, Cyprus,
Estonia, Slovenia). In addition, two NRAs belonging to EFTA (Iceland and Norway) and
Turkey issued a market analysis of mobile voice call termination market at least once.

All NRAs who notified market 16 used the definition of the Recommendation on relevant
markets — i.e. voice call termination.

The two countries having joined EU at the beginning of this year (Romania and Bulgaria) did
not notify market 16 yet. In Switzerland, there is no ex ante regulation on mobile voice call
termination, so issues are dealt through ex-post regulation.

1.1.2 All operators are SMP operators

All commercially-active operators were designated SMP operators by initial proposed
decisions by NRAs (but some decisions may have been suspended or annulled).
Consequently, the number of MNOs designated as SMP operators is identical to the number
of MNOs licensed and commercially active when the market analysis is notified in each
country (for countries with ex ante regulation).

1.1.3 Remedies are similar

The following obligations have been imposed in general across all countries to SMP
operators:

e access/interconnection obligation: this obligation was imposed to at least one
operators in the 28 countries having answered to our questionnaire“;

¢ non-discrimination: this obligation was imposed to at least one operator in the 28
¢ountries having answered to our questionnaire:

i Excluding Switzerland because of the absence of ex ante regulation
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¢ fransparency:
o Transparency obligation: this obligation was imposed to at least one operator
in the 28 countries having answered to our questionnaire ;
o Publication of a reference offer: this obligation was imposed to at least one
operator in 19 countries from the 28 countries having answered to our
questionnaire.

A price control obligation was imposed by most NRAs (except in Slovak Republic. in
Switzerland), in most cases to all SMP operators (except in Finland, in Latvia, in Norway, in
Romania. in Denmark).

Accounting separation was imposed to at least one operator in 17 countries to enforce this
obligation (from the 28 countries having answered to our questionnaire). This obligation can
be differentiated by operators to impose a less strict accounting obligation (or none) to smaller
operators (as for example in Belgium, Finland and Latvia)

A price cap was set in 16 countries,

As a conclusion, it can be said that the regulation of market 16 is homogeneous for the
definition and the remedies imposed.

1.2 A similar remedy of price control but with different practices
1.2.1 Price control is multiform

Concerning price control obligations, 21 countries of the 28 having answered to our
questionnaire indicate that they imposed a cost orientation at least on the first mobile operator
having entered the market. For later entrants, the price control obligation can sometimes take
the form of a “non-excessive” or “fair and reasonable™ price rule (e.g. Sweden, French
oversees territories),

A price cap was imposed in: Austria, Belgium, Denmark, France, ltaly, Latvia. Luxembourg,
Norway, Portugal, Romania, Sweden, Turkey, and the UK. In Denmark, Latvia, Norway,
Romania and Sweden, the price cap was not applicable to all mobile operators.

1.2.2 Scope of glidepath may be different

Price control on 2G MTR, 3G MTR and / or on a single MTR applied to both 2G and 3G

23 NRAs have answered to the question whether price control is imposed on 2G MTR, 3G
MTR, or on a single blended MT rate - corresponding to a single MTR that is applied both
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when a call is terminated on its 2G network and when a call is terminated on its 3G network,
Among these 23 NRAs:

- 22 NRAs have imposed price control on a single MT rate applied to both 2G and 3G.

- Turkey’s NRA has imposed a price control only on 2G MTR as no UMTS licence has
been assigned yet in this country.

Price control on Fixed-to-Mobile termination rate and / or Mobile-to-Mobile termination rate

25 NRAs have answered to the question whether price control is imposed to F-M only, M-M
only, or to both F-M and M-M termination rates. All these NRAs have imposed price control
on both F-M and M-M termination.

Price control on an average MTR or on single parts of MT tariff structures

24 NRAs have answered to the question on the way price control is implemented, and
especially whether it is imposed on single parts of MT tariff structures (e.g. peak tariff, off
peak tariff, setup charges) taken individually. or an average rate specified by the NRA. To
specify this average, the NRA makes some assumptions, for example, on the split between
peak and off peak, the average duration of the call, etc.

Among these 24 NRAs:

- 19 NRAs have indicated the price control was imposed a MTR average.

- 4 NRAs have imposed it on single parts of MT tariff structures {e.g. peak tariff, off
peak tariff, setup charges).

- 1 NRA has answered price control was not specified yet: Lithuania (because of a court
case)

There are countries where differences in price control implementation could induce
differences in MTR levels MNQ can apply — which correspond to countries where:

o setup charges (3 countries) or peak / off peak differentiation (8 countries) do
exist,

o and where thus, the way price control is implemented may affect the MTR
ceiling MNOs can not overtake.
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And costing tools are heterogeneous
Tools used to obtain cost references and / or to specify price control - different choices

possible

Potentially, NRAs have a broad choice regarding tools they may use for MT costing and
pricing:

top-down accounting data,

bottom-up model,

hybrid model (i.e. bottom-up modetl calibrated with data provided by MNOs).
international benchmark.

G G o ¢C

They may choose a main tool; they may also want to use complementary tools.

The costing tool related to top-down accounting data produces cost references, which do
correspond to direct references to accounting records and asset registers, and are based on
real existing mobile networks and historical/current data.

The costing tool related to bottom-up models produces cost references coming from costs
elaborated through an engineering network model, which is a hypothetical mobile network.

When the model is closed to reality (especially in terms of network architecture and cost
structure), we say it is calibrated and does then correspond to a fiybrid model. If not, it is a
purely bottom-up model.

The following 28 NRAs have answered to the question on costing and pricing tools used:
Austria, Belgium, Denmark, Germany, Finland, France, Greece, ltaly, Ireland, Luxembourg,
the Netherlands, Norway, Portugal, Sweden, Switzerland. Spain, the UK, Iceland, Hungary,
Romania, Estonia, Lithuania, Malta, Slovenia, the Czech Rep, Latvia, Poland, and Croatia.

: Hybrid model
Top down (Bottom-up modsl
accounting - | Bottom-up model calibrated with "8?;2::’:2::‘
data ) data provided by }
. - MNOSs)

Main toot 11 2 7 8
Complementary tool 2 0 1 5
In development 0 1 3 0

Note that two NRAs have two main tools:

69



ERG (07) 83 final 080312

o Hungary’s NRA uses first top-down data provided by MNOs and then, if top-
down data lead to unacceptable results, a hybrid model

o Poland’s NRA uses both top-down accounting data and international
benchmark.

Ireland did not specify which main tool is used (only complementary tools are provided),

Even if NRAs have made the same choice, different practices for each choice do exist

1- Implementation related to top dewn accounting data

Answers to ERG questionnaire show large disparities in the way

o Top down accounting data are first produced
o Top down accounting data are then checked / verified, in order to be sure data
are quite reliable

16 NRAs use top down accounting data and answered to the question related to
implementation of this costing tool:

Cost accounting .
. ol g Audited by an
Top down accounting data specifications imposed by
NRAS? independent body?
Number of NRAs 11 14
% among NRAs using top down
accounting data as a main_tool 58% 83%

Length of time series

Moreover, it appears only few WRAs have a long time series of top down accounting data.
Among the 13 NRA having already such data:

5 NRAs have a time series for between 1 and 3 years (included)

3 NRAs have a time series for between 4 and 6 vears (included)

5 NRAs have a time series over 7 years

¢ o o O

1 NRA could not answer (Germany — confidential)
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2-Implementation related to bottom up model and hvbrid model

11 NRAs have answered to this question related to model’s specifications, among them:

e 2 NRAs use bottom-up models as a main tool

s 7 NRAs use hybrid models {i.e. bottom-up model calibrated with data provided
by MINOs) as a main tool

e | NRA currently developing a hybrid model as a complementary tool to top-
down accounting data.

Please note however that one of the 2 NRAs using bottom-up model as a main tool

(Lithuania) could not answer to the questions related to model specifications, as the modelling
work is currently suspended because of a court case.

The consulting firm Analysys helped to develop the models of 7 NRAs, whereas the firms
Ovum, Ernst & Young and Ryan Associates developed 1 model.

All NRA having answered indicated they organised cooperation with MNOQOs, at least on
conceptual choices related to the model.

Almost all NRA calibrated their model with real data.
Over the 10 models, only 2 include a modelling of UMTS networks.

A large disparity does exist regarding depreciation implemented in the model:

o 7 NRA chose to implement economic depreciation (even if this work covers
different forms of depreciation)

© 3 chose to implement linear depreciation {i.e. HCA)

o 1 chose to implement tilted annuity

Some NRAs have implemented more than just one depreciation method.

3- Implementation related to benchmark

As already mentioned above, 8 NRAs use international benchmark as a main tool for mobile
termination costing and pricing. International benchmark is a complementary tool for 5 NRAs
(3 as a complementary tool to top-down data and one as a complementary tool to bottom up
model).
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The sample (operators, countries. etc.) related to the benchmark used is very ditferent from
one country to another, leading to possible different references.

1.2.4 Cost references may differ

Difference in cost used as price target

What is the cost reference? Hypothetical efficient operator, average of costs of operators,
operator with highest / lowest costs

NRAs may choose different cost references when implementing cost orientation. They can
consider that on a long-term basis, the targeted tariffs are:

- the cost of an efficient operator, and in this case, specify the main
characteristics of such an efficient operator (market share, frequencies allocation,
technologies used. etc.).

» This efficient operator is either defined in a model, or...

= _..this efficient operator can also be defined by some NRAs through

benchmark

- the lowest cost of all the MNOQs, assuming that the MNO bearing the lowest
cost is the one which has to be considered as efficient
- the highest cost of all the MNOs, assuming that all the MNO must be able to
recover their own borne costs and that the ones bearing MT costs which are below
this reference are more efficient than expected, and can keep the ‘over-efficiency’
benefits
- the average cost of all the MNOs
- the actual (real) cost of each MNO assuming that every MNO must be able to
recover their own costs

Some NRAs also do not clearly precise which cost references they use to implement cost-
orientation (answer: wndecided yer).

Practically, NRAs have made the ditferent following choices (according to our questionnaire):
- 8 of them chose the cost reference of an efficient operator

- 1 uses the lowest cost of all the MNOs

- 3 use an average or a weighted average of costs of all the MNOs

- 2 use the highest costs of operators

- 2 use the actual costs of each operator

- 4 use a benchmark

- 5 did not decide yet




1.2.5 Different implementation of remedies leading to different mobile
termination rates

In conclusion, even if most countries imposed a cost orientation remedy (or a cost-oriented
price cap). the differences in the implementation of this remedy can lead to discrepancies, not
only in the management of asymmetries, but also in the average tariffs imposed.
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Figure 9: ERG MTR benchmark of average MT tariffs as of July 2007*

These differences in MT tariffs can partly be explained by national specificities. but they also
rely on differences between practices and principles followed by NRAs.

* htip: verg.eu. int:doc:publications/erg 07 61 revi mer upd snpsh_f" publ pdi. In Austria, the court of appeal
annulled the decision which was in place at the time of the publication of the benchmark of January 2007, TKK
ok a new decision with retrospective effect (as well as for the future) on 15th Ocrober 2007: tariffs of Austria
take that decision into account.
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2.1 A significant reduction of MTR asymmetries between 2004
and 2007

In this context, asymmetry refers to where there are differences between MTRs of MNOs
within the same member state. (In this sense, asymmetry refers to charge Jevels, rather than to
differentiation of SMP remedies, e.g. price control versus fair and reasonable).

Thanks to the collected data, the PT elaborated:

- An analysis of the differences between MTRs in January 2004 and January 2007, in
order to establish if, comparing a stable sample of 84 operators, a reduction of
asymmetries could be observed ;

- A forward-looking analysis of NRAs positions in order to draw a panorama of
asymmetry treatment in decisions setting MTRs in the future.

2.1.1 A significant reduction of asymmetries...

Comparison of the MTR benchmark between January 2004 and January 2007

Countries represented in the MTR benchmark are: Austria, Belgium, Denmark, Germany,
Finland, France, Greece, Ireland, Ttaly, Luxembourg, the Netherlands, Norway, Portugal,
Sweden, Switzerland, Spain, the UK, Iceland. Hungary, Romania, Bulgaria, the Slovak Rep.,
Estonia, Lithuania, Malta, Slovenia. the Czech Rep, Cyprus, Latvia, Poland, Croatia, and
Turkey.

According to the MTR benchmark dated from January 2007, 25 countries allow asymmetric
MTRs and 6 countries already applied symmetric MTRs in January 2007.

Comparing a stable sample of operators, the 84 operators which are both in the benchmark of
January 2004 and in the benchmark of January 2007, it is observed that:

January 2004 January 2007

Proportion of operators with

P - Opers 47 % 39 %
an asymmetric MTR
Average asymmetry 1.4 c€ 0.9 c€
(simple average of a]l asymmetries,
including operators lrom countries without J
asymmetries)

Sample: the 84 operators which are tn the ERG benchmark on mobile rerminarion market of both January 2004
and January 2007
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40 operators had a higher MTR than another operator in their country in January 2004. For 7
of these operators {18% of the operators with an asymmetry), the asymmetry disappeared
during these 3 years.

But even if the asymmetry does not entirely disappear. there is a movement towards a
reduction of asymmetries, as in January 2004, the average asymmetries (within their own
countries) among these 84 operators was 1.4 c€ compared with 0.9 ¢€ for the same operators
in January 2007,

2.1.2 ... in a context of MTR's decrease

The decrease of asymmetries has been observed in relation with a decrease of the general
level of mobile termination rates on the same period.

Comparing the evolution of the benchmark published by the ERG between January 2004 and
January 2007 (the sample includes countries with available data for both 2004 and 2007),
significant decreases of MTR levels appear. The average decrease between 2004 and 2007 is
about 26%, with very important disparities between countries, from 0% in Lithuania till 51%
in Slovenia. In absolute value, the decrease was in average 4 c¢€/min, reaching 11,1 c€/min in
Portugal.

Spain oo
Slovenia [T ‘

5
£ O
T

Austria
Greece [T _
Portugal

Sweden
Germany [T

Belgium [Tt

Hungary [T

Estonia £
Ireland oo

Poland [T
Luxembourg [IX
Slovak Rep

Denmark
Czech Rep 753 :

Lithuania
Netherlands [T mrmrmmem
Switzerland

75




ERG (07) 83 final 080312

Figure 10: MTR decrease in % between January 2004 and January 2007, according to
the benchmark published by the GRE"
It appears that there is a slight relation between the decrease in percentage of MTRs levels
and the level in January 2004, as represented on the graph below, indicating that usually the
countries with higher MTRs have reduced their levels more significantly.
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Figure 11: Decrease in percentage depending on MTR level of January 2004

In the past, it can be observed that the reduction of asymmetries (36 % in the sample of
operators) has been faster than the reduction of levels (27 % for countries in both
benchmark )™,

“n Hungarv since February 2007 the average MTR is 0,0986 euro/min Except for ERG data, all answers of
NHH are in line with this new MTR. In Austria, the court of appeal annulled the decision which was in place at
the time of the publication of the benchmark of January 2007. TKK took a new decision with retrospective effect
{as well as for the future) on 15th October 2007: tariffs of Ausia take that decision into account.

“* These two numbers are not stricly comparable as the first one is an average calculated by operators
(for the B4 operators which are in the ERG benchmark on mobile termination market of both January
2004 and January 2007) as the second one is an average of average mobile termination rates for the
countries in the ERG benchmarks on mobile termination market of both January 2004 and January
2007.
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2.1.3 ...and a context of incentives given by the Commission to have
symmetric rates

In many cases, the Commission indicated in different comments that “fermination rates
should normally be symmetric and that asymmetry, acceptable in number of cases, requires
an adequate justificarion.” (Case BE/2006/0433, Case FR/2006/0461. Case FR/2007/0596.
Case LV/2006/0464, Case LV/2007/0574).

2.2 Positions of NRAs regarding the implementation of
symmetric mobile termination rates

2.2.1 Implementation of symmetric MTRs...

MTRs symmetry between operalors using exactly the same technology

Regarding symmetry for operators using exactly the same technology (either 2G only. 2G/3G
or 3G only) with similar frequencies allocations, most NRAs indicate that they already apply
symmetric rates.

. : Symrhetry ~.i Official position o
Symmetry . ‘pi_ane'd to be - for symmetry | Asymmetry will | No position yet
" already applied | introduced by | butnot planned |. be maintained - | on symmetry
 2iready aPpliee. | the end of 2009 | yet SRR
9 NRAs
11 NRAs + 1 NRA by 2012 2 NRAs 1 NRA 7 NRAs
N— g
82 % of NRAs enforce or plan 3 % of NRAs do not (or cannot)
to enforce symmetry plan to enforce symmetry

The answer was provided for operators currently on the market (answers do not apply for
possible new entrants). Poland answered only regarding SMP-operators.

All NRAs having already a policy or a position on symmetry in that case support symmetry.
Only Switzerland said that asymmetry will be maintained, because there is no ex ante
regulation on market 16 in that country.
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The 28 following NRAs answered to this question {2 NRAs are accounted for twice as they
fall in two categories at the same time, for example indicating that symmetry is but with no
position on symmetry yet):

Austria, Belgium, Czech Republic, Denmark, Estonia, Finland, France, Germany. Greece,
Hungary, Iceland, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Romania, Slovak Republic, Slovenia, Spain,, Switzerland, Turkey, UK.

MTRs symmetry between 2G operators with different frequencies (e.g. 900 vs 1800)

Regarding symmetry for 2G operators with different frequencies allocations (typically 900
MHz versus 1800 MHz), there is also a trend towards symmetry, as 5 additional NRAs planed
to introduce symmetry by the end of 2009.

Symmetry Official position _
Symmetry .| Planedto be for symmetry | Asymmetry will | No position yet
al rezd a n(ied introduced by | but not planned | be maintained on symmetry
Yy app the end of 2010 yet
0 NRAs 6 NRAs 2 NRAs 2 NRA 7 NRAs
L\ o

47 % of NRAs enforce or
plan to enforce symmetry

12 % of NRAs do not (or
cannot) plan to enforce

The 17 following NRAs answered to this question (1 NRA is accounted for twice as due to a
multiple answer):

Austria, Belgium, Denmark, Finland, France, Germany, Greece, Italy, Latvia, Lithuania,
Malta, Netherlands, Romania, Spain, Sweden, Switzerland, Turkey, UK.

The 8 following NRAs indicated that this question is not applicable in their country: Estonia,
Hungary, Iceland, Ireland, Italy, Lithuania, Portugal and Slovenia.

Comments by the Commission

The Commission has in several occasions stated that the difference in frequencies allocations
(GSM900 compared to DCS1800) can be considered as an “objective cost difference which is
outside the control of the operators concerned™ (Case BE/2006/0433, Case FR/2006/0461,
Case LV/2006/0464) . but it “expects the differences related to technology to be small™.
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MTRs symmetry between 2G and 3G onlv operators (e.g. between 2G only and 3G only
MNQs, or berween 2G & 3G and 3G only MNOs)

Regarding symmetry between 3G-only operators and 2G-only or 2G/3G operators, the
following practices/positions are applied:

Symmetry Official position
Symmetry planed to be for symmetry Asymmetry will | No position yet
alrez dv applied introduced by | but not planned | be maintained on symmetry
Y app the end of 2008 yet
0 NRA 2 NRAs 1 NRA 0 NRA | 4 NRAs
. —
—~

43 % of NRAs enforce or
plan to enforce symmetry

It can be observed that the level of asymmetry allowed for 3G-only operators is still
important, the possible reasons being that that 3G-only operators are new entrants and/ or

have higher exogenous costs:
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Figure 12: MTR asymmetry of 3G operators in % {(compared to the operator with the lowest MTR)
by operator related to the level of the lower MTR in the country (January 2007)

The 7 following NRAs answered to this question: Austria, Denmark, Estonia. Italy. Latvia,
Sweden and UK.
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Comments by the Commission

The Commission recognises that, in certain exceptional cases, an asymmetry might be
justified by objective cost differences which are outside the contro! of the operators
concerned, such as different network topologies due to the use of specific frequency bands
(Case IT/2007/0659).

2.2.2 ... in a context of further decreases of termination rates

As for the future decisions, the table below summarizes decisions made in European countries
for the main operators in each country.
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Figure 13: Price control (in c€) imposed on the main mobile operator for countries having announced
levels from 2008

Further decreases of mobile termination rates are foreseen, even if it appears that different
levels are used as target levels,
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3.1 Advantages of symmetry on a long-term basis

As stated in the introduction, in the long run symmetric mobile termination rates may
contribute to enhancing static economic efficiency (limiting allocative and productive
inefficiencies), investment, innovation, regulatory certainty, and. lastly, overall welfare.

Assuming that the market for mobile termination is competitive should lead to symmetric
rates for MTRs, considered as homogeneous products (unless proven otherwise). In fact, in a
perfectly competitive set-up, entrants are price-takers and therefore face strong incentive to
reduce their costs to the efficient level.

In order to determine whether applying symmetry or asymmetry is the proportionate way for
regulating termination rates, objective of regulation as set out in Article 8 of the Framework
Directive ('FD") should be clear. Article 8 (2) FD requires NRAs to promote competition by
among other things ensuring that all users derive maximum benefit in ferms of choice, price,

. and quality, and that there is no distortion or restriction of competition in the electronic
communications sector. In relation to these obligations, NRAs could therefore consider
whether MTRs contribute to providing efficient price signals to consumers and avoid creating
regulatory distortions in related markets. NRAs should also take account of minimization of
regulatory costs and regulatory uncertainty.

In this respect, the objective of regulation should be kept in mind examining the different
reasons to allow asymmetric rates, and more specifically the different cost drivers
summarized on the chart below:
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Figure 14: Different cost drivers

Allowing asymmetric termination rates differences over a too long period of time can lead to
inefficiencies and be detrimental to competition and welfare. For example, it will provide
limited incentives to cost minimization, distort price signals and high cost operators will be
allowed to pass their inefficiencies on to consumers. In addition. it could provide MNOs with
an unjustified advantage when competing against other MNOs, such as in retail mobile
services.

Promotion of symmetry

Termination rates should normally be symmetric and asymmetry, acceptable in some cases,
requires an adequate justification.

3.2 Advantages of asymmetry on a transitory basis

As stated in the economic introduction, under some circumstances asymmetric mobile
terimination rates may be justified for example to take into account differentiated conditions of
spectrum allocation or to encourage the growth of a new entrant on the market, which sutfers
from a fack of scale due to late market entry where such promotion of competition is needed
and justified. Indeed, asymmetric mobile termination rates allow higher expected profits in
the short term and strengthen the relative competitive position of those MNOs permitted to
charge higher MTRs, thereby leading to increased competition in the long term to the benefit
of end users. In other words, in certain circumstances it may be appropriate for a regulator to
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allow asymmetric rates for a limited time period — where the positive effects for competitors
benefiting from asymmetric MTRs more than offset the risk of competitive distortion, and
trading off short-term inefficiency for long-term objectives (such as long term efficiency). In
such circumstances, asymmetric MTRs, by encouraging entry, contribute to dynamic
efficiency and favor infrastructure based competition. Whether it is appropriate to make such
a trade off depends on a range of factors that differ between countries. For example, the
benefits of promoting long-run competition may be greater where retail markets are relatively
concentrated.

In any case, regulators should bear in mind that asymmetric regulation is sustainable only on a
transitional period, because asymmetric regulation can also result in a number of drawbacks,
among which an increase of off-net tariffs of the incumbent operators, competitive distortion,
lower incentives to invest and innovate, risk of inefficient entry, etc. Furthermore, when
opting for such an entry-friendly policy, the regulator must be able to commit itself on a
sunset clause {for transparency of the regulatory signal).

In addition to the potential justifications discussed In sections 3.3-3.5 below, temporary
asymmetries reflecting the different start points for different operator’s glide paths can also be
legitimate. NRA’s take a range of factors into account when specifying glide paths and, in
certain circumstances, requiring gradual convergence from historically asymmetric MTRs
may be appropriate. For example, the instantanecus removal of asymmetries in MTRs that
had previously been permitted may (but not necessarily) unduly disrupt an MNO’s operations
or undermine regulatory certainty.

3.3 Exception to symmetry justified by objective exogenous cost
differences

Exogenous cost differences are an issue as far as deciding whether mobile termination rates
should be symmetric or tend 1o symmetry over time.

Although there are nuances among NRAs that followed this approach, if mobile operators had
control over all factors and decisions that influence their costs, in a hypothetical {perfectly)
competitive market for a homogeneous product, all operators would charge the same price
and moreover, over time, their costs will tend to be equal. This could justify setting identical
MTRs for all mobile operators.

However, to the extent that some exogenous factors could prevent mobile operators from
being able to adjust their costs to those of the most efficient operator, these cost differences
could be reflected in differences in the regulated MTRs of various operators,

In the majority of European countries, mobile operators were licensed and entered
sequentially and as a result they have often obtained the rights to different spectrum
frequencies that support different technologies. This may mean that mobile operators with
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different spectrum endowments have different costs. As an example, operators having
received only 1800 MHz frequencies for 2G may face higher coverage costs to cover the
territory or to insure indoor coverage, than operators having rights to 900 MHz. The impact
on deployment costs is closely related to geography and topography of each country.

Spectrum licensing processes can also account for exogenous cost differences. When licenses
are sold at market price (usually through an auction), the fact that a frequency band is only
suitable for a more expensive technology should be compensated by a lower market price for
this license. Anyway, it should be noted that auction prices depend on number of factors and
do not necessarily lead to a price reflecting accurately the cost of technology. Nevertheless. in
that case, licences’ prices cannot be considered as exogenous. However, when licenses aren’t
granted at market price, operators will incur exogenous cost differences. Given that these cost
differences do not correspond to inefficiencies they can be taken account of when regulating
tariffs. Such would be the case for an overwhelming majority of countries, for which
historically, licensing process for 2G spectrum was not set up in a way that active players had
initially acquired licenses at market price.

It must be stressed that in the case where mobile operators have access to different
frequencies supporting different technologies. to the extent that this leads to differences in
costs, the following action can be taken by the regulators:
e  Spectrum differences can be evened out, e.g. by aligning the spectrum
endowment of operaiors ;
* objective exogenous cost differences existing between operators can be
reduced or removed (e.g. by introducing a market mechanism on spectrum
such as secondary market).

Anyway, if a NRA regulates MTRs based on actual costs of operators, this difference should
be taken into account as long as the operator incurs additional costs because of frequencies
allocations if all operators did not acquire their licenses at market price.

If MTRs are regulated based on forward-looking costs, then the exogenous difference may
need to be taken into account for as long as it persists. However, in a forward looking
approach, exogenous cost differences due to different spectrum holdings may be eliminated if
there is a fully functioning secondary spectrum market or if regulatory action aligns the
spectrum endowment of operators (in a forward looking approach).

A possible way of actively reducing such asymmetries could be to request that NRAs which
permit asymmetry on the basis of such cost differences commit themselves (in their remedies
decisions for instance) to considering whether it is appropriate to promote actions such as the
introduction of market mechanisms for spectrum or spectrum alignment, and to give some
details on the timeframe of such actions.

Experiences of Germany and United Kingdom are provided in Annexe D.
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Comments by Commission on different technologies

The Commission recognises that, in certain exceptional cases, an asymmetry might be
justified by objective cost differences which are outside the control of the operators
concerned, such as different network topologies due to the use of specific frequency bands
(Case 1T/2007/0659).

Justification of asymmetry for a ransitory period pecauses of exegencus
cost differences

When there are differences in costs that are due to exogenous factors, outside the control of
operators, asymmetric rates that reflect the cost differences may be justified. At the moment,
the only example, which is not related to a late entrance, identified by ERG is cost differences
due to the spectrum licensing holdings however other examples of exogenous cost differences
may also arise.

When the spectrum licensing process is not set up in a way that all active market players
acquired their licenses at market price, usually through an auction, operators may face cost
differences outside of their control. Assuming that these cost differences are properly
evaluated, they may justify an asymmetry (national market conditions may justify to promote
symmetry, even through objective cost differences still exist, or cost differences can be
considered as too uncertain or limited to be taken into account).

The duration for which asymmetric rates may be justified depends on the following factors:

- differences in frequencies endowments and technologies could be reflected in different rates
being set as long as they result in cost differences;

- as long as there is no fully functioning secondary spectrum market or until a regulatory
action aligns the spectrum endowment of operators (in a forward looking approach)

In addition to the foregoing, temporary asymmetries reflecting the different start points for
different operator’s glide paths can also be legitimate. For example the instantaneous removal
of asymmetries in MTR's that had previously been permitted in view of reaching a limited
asymmetry based only on exogenous cost differences may (but not necessarily) unduly disrupt
an MNO's operations or undermine regulatory certainty. NRA’s take a range of factors into
account when specifying glide paths and, in certain circumstances, requiring gradual
convergence from historically asymmetric MCT rates may be appropriate.

In any case, as 500n as possible, NRAs should consider whether it is appropriate to eliminate
cost differences due to frequencies allocation either by aligning spectrum endowment of
operators or by ensuring that licenses are acquired at market price, so that the asymmetry can
be removed.
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3.4 Exception to symmetry for a significantly late entrant on a
transitory base

3.4.1 Relation between entry delays (and market shares) and MTR
asymmetries

First, before exploring the pros and cons of allowing asymmetric MTRs for significantly late
entrants, this paper explores the current situation, analysing the link between the degree of
MTR asymmetry and entrants’ market shares and entry delay as of January 2007.

The consequences of differences in entry date, which are in most cases outside the control of
the operators, is more objective than the market share and, under certain circumstances, may
justify asymmetries on a transitory basis. Indeed, it is possible to observe differences in
market shares between two operators even if there are no differences in market entry date. In
such cases, other factors, which are endogenous (i.e. within the control of MNOs), can explain
these market share differences, for example because of differences in their efficiencies in
running their network and business in general,

What we observe is that there is not a strong consistency throughout Europe regarding MTR
asymmetry, which is granted on the basis of entry delay. Indeed, the range of asymmetry
granted (in %, compared to the lowest MTRs in the country) on the basis of similar time of
market entry varies significantly between countries,

In average, MTRs of operators having between 3 and 5 years of entry delay are 17% higher
than the lowest MTR in their country, and MTRs of operators having between 6 and 11 years
of entry delay are 35% higher than the lowest MTR in their coun