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Cordialmente presento para su conocimientc un estudio basado en analisis de tendencias y
experiencias internacionales y de mercado respecto de la simetria de ios cargos y los efectos de
l[os mismos:

s Recomendaciones ERG y Comisién Europea

El Grupo de Reguladores Europeos (ERG European Regulation Group) actualmente BEREC,
ha emitido a lo largo de los afos diversas recomendaciones tras haber elaborado consultas
publicas, consultado opiniones de diversos agentes del mercado y tras haber realizado completos
estudios para analizar el impacto de la existencia de cargos asimétricos de terminacion de
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llamadas en redes moviles y al evaluar si los mismos son o no adecuados para alcanzar los
objetivos regulatorios de mayor competencia en el mercado y la obtencion de mayores beneficios
para los usuarios.

El 28 de Febrero de 2008, el ERG se posicion¢ a favor de la simetria de cargos de terminacion
en redes méviles y asegurando que los cargos asimétricos incrementan los efectos de red y
favorecen a las empresas mas grandes.’ (ANEXO 1)

El ERG sefiald que en el pasado se contemplaron cargos asimetricos, esto es aproximadamente
hace dos décadas cuando se iniciaba la liberalizacidon de mercados en la Unidn Europea, sin
embargo esta etapa ya evoluciond y por el contrario, en el futuro, los cargos deberian ser
tendientes a ser simétricos, principalmente tomando en consideracién que por la misma red
ahora se pueden ofrecer mayor cantidad de servicios y Ia convergencia de los mismos. Es por esta
razon que a partir de esta conclusién se elabor6 un plan de accién que proyecta la meta de que
los cargos de terminacion movil debian ser simétricos.” (ANEXQ 1}

El ERG derivado de sus constantes estudios y recomendaciones ha podido concluir que la
adopcion de una politica de cargos simétricos en el mercado movil contribuye a la consecucién
de la eficiencia economica, promueve la competencia, permite una mayor predictibilidad
regulatoria que facilita la inversion y la innovacién y, consiguientemente, favorece a ios
usuarios mejorando el bienestar social.

La Comisién Europea emiti¢ el 7 de mayo de 2009 la Recomendacion sobre "El Tratamiento
regulatorio de los cargos de terminacion fijos y moéviles en ia Unién Europea”, C(2009) 3 (ANEXO
2), cuyos objetivos son asegurar la armonizacién del tratamiento regulatorio de los cargos de
interconexiéon en Europa y eliminar los precios excesivos. El objetivo final deberia ser una
reduccién sustancial de los cargos de terminacion y lograr la meta de aplicar cargos simétricos
hacia el afio 2012 en todos los mercados maoviles.

La Comisidon Europea sefala que: en algunos casos, las Agencias Nacionales Regulatorias (ANR)
han autorizado tarifas de terminacién més elevadas para operadores fijos o moviles de menor
tamafio alegando que, al haberse incorporado recientemente al mercado, estos operadores no se
habian beneficiado de economias de escala o estaban sujetos a condiciones de costes diferentes.
Estas asimetrias existen tanto en el interior de las fronteras nacionales como entre ellas, aunque
estan disminuyendo poco a poco. El ERG reconocié en su Posicion comiin que las tarifas de

! Comisién Europea (2008a). ERG’s Common Position on symmetry of fixed call termination rates and symmetry of mobile
call termination rates. ERG (07} 83 final 080312.

2 Comisién Europea (2008b). Termination Rates for SMP Market Piayers: Action Plan to achieve conformity with ERG

Common Position. ERG (08) 45 Symmetry MTR/FTR Action Plan final 081113,

® nttp:/lec.europa eufinformation society/policy/ecommylibrary/recomm_guidelines/index_en.htm




terminacién debian en principio ser simétricas, y que la asimetria debia estar
adecuadamente justificada * . (ANEXO 2)

Los reguladores europeos sefialaron en el 2009 que la asimetria de cargos no solo no es una
politica regulatoria adecuada para solucionar los desbalances de trafico de los entrantes
sino que por el contrario, puede agravar estos desbalances y, consecuentemente, es una
politica regulatoria que no beneficia ni fortalece las condiciones de competencia de los
entrantes.

La Comisién Europea sefiala que en los mercados en los que los operadores tienen cargos
asimétricos, esto puede provocar pagos significativos de los competidores de menor tamafo a los
de mayor tamafoc.

Tomando en cuenta las caracteristicas especiales de los mercados de terminacion de llamadas la
Comisién Europea ha reconocido desde hace mucho tiempo que establecer un planteamiento
comin basado en un nivel de costes eficiente y la aplicacion de tarifas de terminacién
simétricas promovetia la eficiencia y una competencia sostenible, ampliando los beneficios
de los consumidores tanto en oferta de servicios como en precios.

Asi, la Comisién Europea recomienda gue cuando impongan obligaciones en materia de control de
precios y contabilidad de costes a los operadores designados por las autoridades nacionales de
reglamentacién como poseedores de un peso significativo en los mercados de terminacion al por
mayor de las llamadas de voz en redes telefénicas publicas individuales, las ANR deberan
establecer tarifas de terminacién basadas en los costes contraidos por un operador
eficiente. Esto implica que serian también simétricas, Asimismo la Comision Europea
recomienda que las ANR deberan vigilar que las tarifas de terminacion se empleen a un nivel
eficiente en cuanto a los costes y simétrico antes del 31 de diciembre de 2012, sin perjuicio de
cualesquiera diferencias de costes objetivas que se determinen.® (ANEXO 2)

Es también de gran importancia resaltar la experiencia regulatoria internacional de los paises la
cual muestra que la tendencia hacia la simetria de cargos de terminacion movil no s una politica
seguida solamente por los palses desarrollados, sino que también es reconocida por los paises

* Comisién Europea (2009). Recommendation of 7 May 2009 on "The regulatory treatment of fixed and mobite termination
rates in the EU", C{2009) 3359:

http/fec europa.eu/information_society/policy/ecommy/library/recomm_guidelines/index_en htm

3 Comisién Europea (2009). Recommendation of 7 May 2009 on "The regutatory treatment of fixed and mobile termination
rates in the EU", C(2009} 3359:
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emergentes como una politica que permite promover la competencia en los mercados a fin de
favorecer a los usuarios del servicio.

Durante el afio 2011 y primer semestre del afio 2012, los pocos paises europeos que todavia
conservan una politica de cargos asimétricos, ya han acortado la asimetria en el tiempo como se
muestra en el cuadro 1.

Cuadro 1

Simetria Asimetria _ Proceso de Bimetria

Macedonia Septiembre 2013
Austria, Bulgaria, Croacia, ¢ ' Pl

Dinamarca, Eslovaquia, Eslovenia, Irlanda Enero 2013
Espana, Estonia, Finlandia, Francia,
Gracia, Holanda, Hungria, Islandia, Bélgica Enero 2013
Itatia, Latvia, Lituania, Chipre, Letonia
Luxemburgo, Malta, Noruega, Aiemania Dic 2012

Polonia, Portugal, Reino Unido,
Republica Checa, Rumania, Suecia,
Suiza,

Turquia

+ La Simetria en la Experiencia Latinoamericana

En la mayoria de los paises latinoamericanos como se muestra en el cuadro 2, también se aplican
cargos simétricos. Solo Ecuador y Pert tienen cargos asimeétricos, aunque en el corto plazo se
prevee gue se aplique la simetria en Ecuador debido a los pronunciamientos que han realizado
diversas autoridades regulatorias durante el presente aflo.

Cuadro 2

-Cargo Simétrico _ Cargo Asimétrico

Argentina {Acuerdo comercial), Brasil’ (Acuerdo

Comercial), Bolivia, Chile, Colombia, Costa Rica,

El Salvador, Guatemala, Honduras, México, Ecuador, Peri

Paraguay, Republica Dominicana, Uruguay,
Venezuela.

8 En Brasil el operador de Trucking Nextel aplica hill and keep con limite.




+ La Simetria en la Experiencia Africana

En el cuadro 3 se observa que en la experiencia africana en todos los casos se aplican cargos
simétricos de terminacién en red moévil, excepto en el caso de Mozambique.

Cuadro 3

- .. Cargo Simétrico Cargo Asimétrico

Botswana, Namibia, Tanzania, K'enya', Uganda Mozambique

» Postura de Telefénica Moviles respecto de la Simetria

En este orden de ideas Telefnica Mdviles, S.A. en el Perl, quien es precisamente el principal
ponente y defensor de una postura de asimetria en otros paises, presentd su postura
completamente adversa en la que especificamente ha defendido su opinién sobre la conveniencia
de un cargo simétrico en las afirmaciones asentadas en su informe denominado “Ef cargo de
terminacién en la red moévil , informe de sustento del modelo de costos presentado por
Telefénica Moviles 2009 (ANEXC 3) el cual fue presentado por Movistar el 30 de septiembre
del afio 2009, bajo el expediente N° 00002-2008-CD-GPR/IX sobre Procedimiento para la
Fijacién de Cargos de Interconexiéon Tope por Terminacion de Llamadas en las Redes de los
Servicios Moviles y mediante el cual deja de manifiesto 1o gue a continuacién me permito informar
mediante los extractos que a continuacion muestro del informe anteriormente mencionado:

“(...) Telefonica Moéviles se encuentra convencida de que el cargo movil a fijarse debe ser
simétrico, lo cuaf se encuentra sustentado en las siguientes razones:

() El marco regulatorio peruano.
(i) La aplicacion de criterios de eficiencia econémica.

(i} La tendencia internacional.

El servicio de terminacion de lfamadas que presta Telefénica Moviles a las operadoras méviles es
similar al que brindan el resto de empresas aoperadoras, no existiendo razones objelivas para tal
diferenciacién. En este sentido, la fijacion de un cargo diferenciado implica un tratamiento
preferencial que genera una desventaja compelitiva con relacién a sus directos
competidores.




Cabe destacar que esta discriminacion no solo se produce entre fos propios operadores moéviles
que cuentan con cargos diferenciados, sino que también petjudica a los operadores de larga
distancia y telefonia pablica que deben de pagar distintos precios por un mismo servicio.

Por otro lado, cabe sefialar que, en atencién al principio de fomento de la inversion eficiente que
informa el marco regulatorio nacional, no es posible aceptar el establecimiento de los precios
de terminacion para determinados operadores superiores a lo de los demas operadores.
Actuar en la linea sefialada implicaria, en la practica, primar de forma injustificada la falta de
eficiencia productiva en la provision de los servicios de terminacién de flamadas en las redes de los
operadores beneficiados con un mayor cargo, contrariamente a lo que se produciria en una
situacion de competencia efectiva,

No debemos olvidar que la Regufacion tiene un carécter subsidiario, siento su misién simular las
situaciones que se producirfan en un mercado en competencia. En un mercado de tal naturaleza
los precios son asignados con un criterio de eficiencia. Es por ello, que no existe una razén
objetiva para determinar cargos arbitrariamente diferenciados entre las distintas operadoras
moviles al tratarse de la prestacion de un servicio que se encuentra sufeto a las mismas
obligaciones normativas y que debe tener un precio eficiente. El “como se presta” este
servicio depende de la decision de negocio que cada empresa adopte en su momento (..)"
(Negrilla fuera de texto)

Es la propia Telefonica quien hace hincapié en su informe a las recomendaciones del ERG tal y
como o muestro a continuacion:

(...) El Grupo de Reguladores Europeos (ERG) en su informe “ERG’s” Common Position on
symmetry of fixed call termination rates and symmetry of mobife call termination rates, seflala que
la teorla economica tiende a recomendar un cargo Gnico y uniforme. Un cargo simétrico
proporciona las sefiales correctas en téminos de eficiencia productiva ya que los
operadores menos eficientes trataran de reducir sus ineficiencias y reducir costos, mientras
que los operadores mas eficientes tendrén incentivos para invertir e innovar. (...)" (Negrilla
fuera de texto)

Ademas Telefonica, cita en su informe importantes estudios de consultoras internacionaimente
reconocidas los cuales afirman las ventajas y beneficios de un cargo simétrico:

“(...) Por io expuesto, y como se encuentra plenamente desarrollado en los estudios realizados por
Alterna, Apoyo y Frontier, resuita beneficioso para el mercado de telecomunicaciones
nacional la fijacién de un cargo simétrico.

Este beneficio también ha sido reconocido por distintos organismos reguiadores a nivel
internacional, existiendo una tendencia para la fijacion de cargos simétricos, lo cual
desarrollaremos a continuacion. (...)” (Negrilla fuera de texto)

Es de llamar la atencién que Telefénica al desarrollar la experiencia internacional resalta en su
informe la experiencia Colombiana como a continuacion 1o muestro:




(...} Por su parte, siguiendo las recomendaciones de fa literatura econémica, el regulador de las
telecomunicaciones en Colombia al adoptar en el aflo 2007, una poiftica de cargo tnico aplicado a
las redes moviles concluyé:

En el casc en el cual los precios de interconexién son reciprocos e iguales al costo
marginal, estos precios dejan de ser relevantes y los operadores actiian como una empresa
convencional buscando obtener un mayor mercado. En el caso de precios asimélricos, se
estima que el bienestar social es menor al obtenido con los precios reciprocos.

(.)

Por lo expuesto, un cargo Gnico y simétrico debe ser visto como una alternativa adecuada en el
mercado peruano, considerando: (i) el nivel de competencia existente, (1) la inexistencia de alguno
de los supuestos que se consideran para la aplicacién de cargos diferenciados y; (i) que dicha
medida generara las eficiencias que requiere el mercado peruano para asegurar las actuales y
futuras inversiones de la industria en un entorno de eficiencia.” (Negrilla fuera de texto)

+ Postura de la CRC respecto de la Simetria

Por ultimo en este orden de ideas es importante traer a contexto del presente la Resolucion No.
2354 de la CRC emitida en el afio 20107 (ANEXO 4) en la que se expresa: (...} Que de los analisis
tanto tedricos como empiricos desarroffados, la CRC concluyd que para guardar armonia con la
visién regulatoria de largo plazo vigente a nivel mayorista frente a Ias redes maviles, debe
mantenerse el esquema de regulacion de cargos de acceso establecidos sobre criterios de
simetria, toda vez que garantiza la eficiencia de largo plazo en la industria, nocion consistente
con lo planteado por el Grupo de Reguladores Europeos (ERG, por sus siglas en inglés) respecto a
la idoneidad de este esquema con visién a futuro.® {...)” (ANEXO 1) (Negrilla fuera de texto)

De acuerdo a lo anteriormente expuesto se concluye que la politica regulatoria debe ser neutral vy
tendiente a generar estimulos apropiados para generar una competencia sana entre las empresas.

Los cargos moviles asimétricos no generan beneficios para los usuarios, en cambio los perjudica
debido a que descompone la formacion de tarifas finales. La asimetria redistribuye ingresos de
interconexion entre operadores y al mismo tiempe reduce las presiones competitivas entre ellos, lo
gue inhibe las reducciones de tarifas finales, en perjuicio de 108 usuarios.

7 Resolucién CRC 2354 de 2010.

® ERG’s common Position on Simmetry of Fixed Call Termination Rates and Simmetry of Mobile Calt
Termination Rates, (2008). ERG (07) 82 final 080312 {2008}.




En virtud de lo anterior, cordialmente se solicita que los anteriores documentos analisis sean
considerados dentro del proceso de estudio que se adelanta, y permitan un desarrollo adecuado
para la maximizacion del bienestar de los usuarios y una promocion acertada de la competencia.

Cordial Saludo,

HILDA MARIA PARDO HASCHE
Representante Legal
COMCEL S.A.

CRC
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ERG’s Common Position

on symmetry of fixed call termination rates

and

symmetry of mobile call termination rates

In 2007, the ERG worked on the question of symmetries and asymmetries for fixed and
mobile termination rates within two project teams, the first one on fixed termination rates and
the second one on mobile termination rates, as planed in the ERG’s work program for 2007.

Regarding mobile termination rates, this work will be followed up with a new project team
focusing on the harmonisation of methods used by national regulatory authorities to
implement the cost orientation remedy.

This document summarizes the main analyses that have been made in the two groups working
on symmetry issues. First, it includes a general economic introduction on principles regarding
termination rates regulation. Then, a first part is dedicated to fixed termination rates and a
second part to mobile termination rates.

A public consultation was organized between December 17% 2007 and January 15™ 2008.
ERG received 33 contributions. A note summarizing the main comments made is provided
along with this Common Position.

The CP was adopted by the ERG-Plenary on 28" February 2008.
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General economic principles of termination rates
regulation

The current regulation of termination rate asymmetry / symmetry .......

The majority of European National Regulatory Authorities (NRAs) have now concluded their
market analyses regarding fixed and mobile termination services (markets 9 and 16), under
the new Regulatory Framework of 2002. NRAs generally found operators to have SMP on
their individual mobile/fixed networks. Consequently, ex-ante regulation was imposed
including above all price control obligations.

These regulatory measures, imposed either on fixed termination markets or on mobile
termination markets, induced a global decrease of both mobile and fixed termination rates as
well as - in some countries- a reduction of asymmetries, which could exist between
termination rates of network operators within a single country. In the past, in countries with
existing asymmetries, NRAs have sometimes justified them on a temporary basis. It has been
argued especially by the European Commission that NRAs should start to specify
convergence of all termination rates towards a single reference.

However, beyond these general observations, this Europe-wide effect on termination rates
hides very heterogeneous situations in countries — as NRAs may have imposed to SMP
operators different price control remedies or have specified the same remedy differently,
especially using different cost analysis tools and methodologies leading to heterogeneous cost
references. Consequently, the absolute level of termination rates currently enforced and the
resulting asymmetries are quite different across Europe, even though over time a narrowing of
the diffe]rences in the methodologies used and accordingly in the asymmetries can be
observed .

At this stage, it is worth to remind that symmetry can concern either remedies (symmetry in
remedies meaning the same remedy for fixed or mobile operators) or termination rates
(symmetry in rates meaning there exist a single termination rates for all fixed or all mobile
operators). The present document mainly focuses on the second type of symmetry, i.e.

! Cf. ERG Report on “Regulatory Accounting in Practice”.
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termination rates symmetry and investigates the conditions under which it could be
advisable for NRAs to impose symmetric termination rates to notified operators.

... Leads the European Commission to invite NRAs to make termination rates asymmetry
disappear

In the frame of Article 7 procedures, the European Commission increasingly invites NRAs to
make termination rates asymmetry disappear and to specify, meanwhile, the convergence
conditions towards termination rates symmetry, with regard to both target level and time
frame. The Commission considers indeed that the termination rates should normally be
symmetric and that asymmetry requires an adequate justification.

In this regard, ERG has reassessed the need to reach symmetric rates in the revised Remedies
CP (2006): “NRAs will have to formulate expectations about a reasonable period of time until
when the price of the entrant may become regulated according to the general regulatory
approach to the sector, taking into account the competitive situation in the markets.

Although it might be justified in the light of the goal of sustainable competition that new
entrants are treated differently, the long run goal is to ensure that all operators are producing

efficiently™.

To a larger extent, the right of new entrants to recover their costs should be reconciled with
the regulatory objective of achieving the maximum level of efficiency in the supply of
termination services. Hence, asymmetries should not remain in force for too long and each
operator’s TR should be brought down to the cost of an efficient operator as soon as possible.

Economic principles tend to recommend the setting up of a unique and uniform
termination rate for all network operators ...

Termination rates regulation, given related stakes and impacts for the electronic
communications sector, is a recurrent topic considered by the economic literature’. The
purpose here is to recall and summarize general arguments. It appears that both symmetric
and asymmetric termination rates induce economic welfare costs and benefits.

Economic principles tend to recommend a unique and uniform termination rate, determined
with reference to costs incurred by an hypothetic efficient operator, i.e. a termination rate
which does not depend on costs effectively incurred by the operators or on their market
shares. This efficient termination rate level indeed is the right signal to give incentives for

* Revised ERG Remedies CP (ERG (06) 33 of June 2006, p. 113.
= Among others: Gans and King (2000), Wright (2002), Peitz (2005), Valletti (2006).
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productive efficiency”, less efficient operators trying to overcome their inefficiency (in
lowering their costs to avoid losses which ultimately result in market exit) and more efficient
operators realizing profits over regulated prices, investing and innovating. Gains in productive
efficiency put pressure on final services’ prices and contribute to end-users welfare.

With regard to its position (in particular as understood from Article 7 procedures comments),
it seems the Commission is in line with these economic theory arguments and with the
assumption that equally efficient operators are assumed to have equal market shares, at least
for mobile network operators.

Unlike a unique efficient termination rate level, asymmetric TR pricing does a priori not
favor productive efficiency. In particular, even if it ensures every type of operators (efficient
or not) to recover their incurred costs, it imposes a constraint on more efficient operators to
subsidize the relative inefficiencies of their competitors. Consequently, incentives to deal with
inefficiencies may be reduced and passed on to downstream markets, which is detrimental to
the end users. In other words, regulators allowing asymmetric termination rates over a too
long period risk to encourage inefficient market entry.

However, asymmetric TR may be justified for example:
s to take into account differentiated conditions of spectrum allocation;

e to encourage the development of a new entrant on the market, which suffers from a
lack of scale due to late market entry. Indeed, this allows higher expected profits in the
short term and induces a more intense competition in the long term to the benefit of
end users. In other words, a regulator may allow asymmetric rates for a limited time
period — thus trading off short-term inefficiency for long-term objectives (i.e. dynamic
efficiency).

In this case, regulators should keep in mind that asymmetric regulation is sustainable only on
a transitional period, because asymmetric regulation also shows a number of drawbacks,
among others: an increase of off-net tariffs of the more efficient mobile and fixed operators,
lower incentives to invest and innovate, risk of inefficient entry, etc. Furthermore, when
choosing this entry encouragement intervention, the regulator must be able to commit itself on
a sunset clause (for transparency of the regulatory signal) and to guarantee that differences in
prices effectively reflect differences in costs (unit costs versus global costs). The ERG
recognizes that it is worth to investigate further if some issues related to on-net /off-net offers
may be addressed through a more effective regulation of the non-discrimination obligation,
while others resulting directly of TRs levels should be addressed through an adequate
regulation of TRs.

* According to the economic theory, “productive efficiency™ is achieved when firms minimize total cost (given
inputs needed and competitive prices of inputs) with respect to technology of production.




To conclude, according to economic theory, it seems that:

* Symmetric TRs contribute to enhance static economic efficiency (limiting allocative
and productive inefficiencies), investment and innovation and finally global welfare,
but put forward the risk of market exit for the less efficient operator(s);

* Asymmetric TRs, by encouraging entry, potentially contribute to dynamic efficiency
and favor competition, depending on the prior competitiveness on the market.
However, since with asymmetric rates inefficiencies are passed on downstream
markets, if they are maintained in the long term, that may enhance productive or
allocative inefficiencies (cross subsidies between operators), which might be
detrimental to welfare

... raising thus numerous regulatory questions NRAs have to face and to answer

All economic arguments existing on termination rate asymmetry / symmetry raise questions
on two main regulatory issues:

- the definition of the appropriate regulatory remedy and its enforcement;

- the costing methods and TR convergence.

These two issues can be supported by a general economic approach at a European level but
will be applied at a local / national level taking into account the Member States specificities

Obligations imposed to fixed or mobile termination rates raise the following questions:
- What is the most appropriate remedy for the enforcement of TR symmetry?

- Does TR regulation (via cost orientation to the cost level of an efficient operator)
necessarily imply on a long-term basis TR rates symmetry or could objective cost
differences justify such an asymmetry? E.g. Are lower market shares resulting from a
difference in entry dates a reflection of productive inefficiency?

- How could perverse effects of TR symmetry (e.g. when traffic is unbalanced) on
competition dynamics be avoided?

In case it is decided that symmetry between TR should be enforced, the second issue, which is
related to costing methods and TR convergence, raise the following questions that a NRA will
answer accordingly to its local/national situation, and especially to the development of its
local/national markets:
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About TR target level:
A. What is the “right” TR target level?

B. Which cost references should NRAs use (observed costs and / or costs coming
from a model, cost of the incumbent operator, other references, etc.)?

C. According to which method and assumptions should NRAs calculate these cost
references? If symmetry is required, is there an additional assumption about
market shares to define “an efficient operator”?

D. Should consistency be ensured in TR target levels between the one defined for
mobile termination and the one defined for fixed termination, in relation to
indirect price constraints, which may exist?

E. If traffic is unbalanced (for example coming from low on-net prices for mobile
markets or from CPS for fixed markets), should the TR target level take this
into account and if yes, how?

Moreover, the analysis of the situation all over Europe and not any more just in a
single country raises the following questions relative to TR levels:

F. Which kind of consistency should be ensured between EU member states in
TR regulation (TR target levels? TR symmetry? Remedies definition and
implementation?) ?

G. Is it necessary to combine a common position on TR symmetry with a
common position on the levels of the TR?

Meanwhile, until TR symmetry has not been implemented yet, which costs (and
according to which criteria) should NRAs take into account to justify on a transitory
basis an asymmetry in TR?

About convergence timetable:

H. What is the “right” timetable to implement symmetric TR?

I. Do NRAs have to take into account retail market fluidity (or other criteria) to
specify convergence timeframe?

J. What is a transitional period? How long a new entrant is a new entrant? Does
the length of this transitional period depend on retail market conditions
(fluidity & maturity)? Does it depend on entry dates?

K. In case TR did converge and if market shares still remain different or even
diverge, what are the consequences on the market / operators of such a
convergence? Is there any regulatory action possible / relevant?
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The definition of an efficient operator appear, at national level, to be a key issue in defining
the “right” TR target level, whereas the retail market conditions (especially fluidity &
maturity) appear to be key central issues in defining the associated convergence timetable.
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Part 1: Fixed Call Termination

Introduction

This document puts forward a common position of the Fixed Termination Rate Project Team
(FTR PT) on whether the Fixed Termination Rates (FTR) of the incumbent and Other
Alternative Operators (QAQs) should be set at symmetric® levels. It is noted at the outset that
the issue arises under the particular billing system currently adopted across the EU. Under the
current Calling Party Pay (CPP) billing scheme terminating operators are entitled to recover
the cost of terminating calls that originated from other networks through a per minute charge.

The consensus is that under this regime terminating operators have Significant Market Power
(SMP) and that they should be subject to price controls. However, this document highlights
that in a number of cases National Regulatory Authorities (NRAs) across the EU have set
different FTRs for incumbents and OAOs.

This document first reviews the current state of FTR regulation for incumbents and OAOs,
with a focus on the degree of asymmetries and reasons behind these. It:

e illustrates how termination rates of the fixed incumbent and the alternative
operators have been regulated across Europe as a result of the first round of market
9 analyses and tries to identify the main determinants of asymmetries between
incumbents and alternative operators termination rates;

e shows that all NRAs that concluded market 9 analysis adopted the definition of the
market of the EC Recommendation, that is to say considered call termination on
each single network a relevant market. With regards to regulation, generally
speaking the remedies imposed are more strict for incumbents operators than for
alternative operators (CAQOs);

s shows data on the percentage of subscribers in direct access in each country and on
the concentration index in markets 1 and 2. Such data indicate the number of
customers whose access lines are provided by the incumbent and OAOs, allowing
to raise termination revenues;

o illustrates the main technologies used by incumbent operators and the main
alternative operators across Europe;

* As explained in Section 1 in this document the terms “symmetry” and “reciprocity” are used interchangeably.
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¢ shows that the adoption of asymmetric tariffs is the dominant rule across Europe.
This choice is generally justified by the need to sustain the entry of infrastructure
based operators and by the fact that OAOs are not able to realise the same
economies of scale of the incumbent. On the contrary, the adoption of symmetric
tariffs is justified on the basis that OAOs should not be less efficient than the
incumbent, economies of scale are not as significant as sometimes claimed and are
easy to implement, without exhausting disproportionate resources on the part of
both operators and NRAs.

e shows the results of an asymmetry index calculation — i.e. an indicator of how
much termination tariffs differ between the incumbent and the largest OAOs. As
some countries have different OAQO’s termination prices for local and single
tandem interconnection, the index has been calculated separately for the two rates.

The document then puts forward a common position in favour of moving towards symmetry
in FTR. This means that those NRAs that currently adopt asymmetric FTRs between
incumbent and OAOs, or among OAOs, should gradually move towards setting symmetric
FTRs. For avoidance of the doubt those NRAs that are already setting FTRs
symmetrically/reciprocally are not required to reopen the debate on this issue.

When setting “symmetric rates, the concept and cost reference to be used needs to be
considered too. More precisely, the question is whether the cost reference should be the one
corresponding to the incumbent’s legacy networks adjusted for efficiency at current cost
levels or whether the most efficient currently available technology should be used (which a
competitor entering in the market today would most likely use for rolling-out an efficient
network).

Another issue that also needs reflection and further investigation is related to fixed to mobile
convergence. In several EU member states mobile network operators are increasingly
competing for fixed customers, therefore NRAs should ensure regulatory consistency between
fixed and mobile termination rates.

10
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1. The meaning of symmetry

In this document the term “symmetry* is used to broadly describe a situation of “equivalence™
between the fixed termination rates (FTRs) of the main fixed operator and OAOs. This
encompasses two situations®.

First, it includes the case when the FTRs are set at the same level, e.g. the level for a single or
double tandem of an QAQ is the same of that of the incumbent, irrespective of the network
architecture of the OAQ. More precisely, OAO’s tariffs are equal to the main fixed operator’s
tariffs” The tariffs considered are the termination tariffs for interconnection at the closest
relevant point to the called customer for each operator.

Second, it includes the case when FTRs tariffs are reciprocal: in the light of their country
experience - where the network architecture of the main fixed operator is considerably more
complex - some NRAs concluded for a variety of reasons® that a different mechanism termed
“reciprocity” would be preferable. Broadly speaking, according to the latter, the OAO’s FTR
is calculated on the basis of the main fixed operator’s average FTRs. The average may be
derived in a number of ways, including using as weights the proportion of traffic sent by the
OAQO to the main fixed operator for termination. This means that these arrangements are
pairwise-symmetric as between the main fixed operator and each OAO. In other words if the
traffic between the two operators were balanced no payments would be necessary. The
pairwise combinations may differ, as different OAOs will have different average termination
charges.

Both situations are covered by the use of the term “symmetry” in this document, even if
definitionally the term is more appropriate for mobile termination.

% In both cases the FTR of the OAQ is based on the FTR of the main fixed operator.

7 In some cases it is used the incumbent’s tariff that provides the same service level.

® See for example Ofcom, “Determination to resolve a dispute between BT and Telewest about geographic call
termination reciprocity agreement — Final Statement”, 16 June 2006). Available at:

htp:/iwww. ofcom.org. uk/bulletins/comp _bull_index/comp_bull_ccases/closed allicw_890/determination.pdy,
par. 23.

11




ERG (07) 83 final 080312

2. The context

2.1 Fixed termination regulation across Europe: an overview

The EC Recommendation on relevant markets defines market 9 as the market for call
termination on individual public telephone networks provided at a fixed location and
identifies a relevant market for each operator.

All 25 EU-NRAs® and 2 EFTA NRAs have to date notified market 9 at least once'®. All
NRAs who notified market 9 adopted the definition of the EC Recommendation.

As a consequence one would expect that all operators are designated as SMP operators —
incumbent and OAOQOs alike — and that the number of SMP operators corresponds in general to
the number of fixed network operators (FNOs) that are commercially active in each country
and offer termination services. However, as Table 1 shows, this has not been necessarily the
case. As a matter of fact, some NRAs initially notified only the most representative alternative
operators. Moreover, in compliance with article 7 mechanisms (operators have to be analyzed
individually before being notified), several NRAs would have to repeat market 9 analysis in
order to notify operators that entered after the market review was concluded'!. In other terms,
in many cases there exist a temporary lag between the time of entry and the time in which the
fixed alternative operator is notified as having SMP.

? Except the NRAs of the 2 Member States that joined the EU on 1™ January 2007, However, ANRCTI recently
notified an IC and tariff setting obligation for an alternative operator (RCS & RDS) on the basis of Art. 5 AD
which fell within the scope of M9. The Commission therefore urged ANRCTI to complete its market analysis for
market 9 as soon as possible (Case RO/2007/0653).

° Cf. COMMISSION STAFF WORKING DOCUMENT (SEC(2007)962) Accompanying document to the
COMMUNICATION FROM THE COMMISSION TO THE COUNCIL, THE EUROPEAN PARLIAMENT,
THE EURQPEAN ECONOMIC AND SOCIAL COMMITTEE AND THE COMMITTEE OF THE REGIONS
on market reviews under the EU Regulatory Framework (2nd report) {COM(2007) 401 final} of July 11% 2007,
Table market 9, pp. 211. The note on the Table to Market 9 states that it provides an overview of notifications
assessed until March 31% 2007; however checking has shown that at least for one case not all notifications until
that day were included in the Table (BNetzA had notified the remedies for QAQs on February 14™ 2006 and the
final measures (adopted May 29™ 2006) uploaded on June 2" 2006.

"' In Germany, RegTP originally did not consider OAQs to have SMP because of DTAG’s countervailing buying
power, but was vetoed by the Commission (Case DE/2005/0144). BNetzA re-notified all 52 OAOs as SMP
operators afterwards (Case DE/2005/0239).

In Lithuania, following Commission’s remarks, RRT notified M9 for the second time on September 5th 2007.

12
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Table 1 - Number of countries by decision to notify alternative operators

Have all alternative fixed operators been notified? # of Countries**
Yes 15°
No 9
No final decision available 1
Missing 3*
Total 28

*Luxembourg, Poland, Slovakia,
** See Appendix 2, Table A2.1 for details.

a. In Lithuania and Slovenia draft decisions on marker $ were adopied respectively in September and October 2007, deciding 1o notify all
alternative operators.

With regard to remedies, a clear distinction can be observed between remedies imposed on
incumbents, on the one side, and on OAOs, on the other side. The regulation imposed is
generally more strict for incumbent operators than for OAOs. With almost no exception12
NRAs impose all Access Directive {AD) obligations on the incumbent operators, while
especially smaller OAOs are regulated less strictly than the incumbent and not all obligations
are imposed. Thus, for each of the two categories — incumbent operators and OAOs — the
remedies are similar across Europe.

2.2 Incumbent regulation (remedies)

As stated above, in general all AD obligations were imposed on incumbent operators:

transparency (plus publication of a Reference Offer) (art.9 AD);

o non-discrimination (art.10 AD);

accounting separation (AS) (art.11 AD);

access/interconnection obligation (incl. co-location) (art.12 AD);
price control and cost accounting (art.13 AD).

000

All countries reported to be using one or other type of cost information to regulate
incumbent’s FTRs. More detailed information about which costing methodologies are used
can be found in the “Regulatory Accounting in Practice” report (ERG (07) 22), which is
published on the ERG website'”.

As regards the costs included in the determination of the incumbent’s termination tariff, Table
2 indicates that almost all countries do not include costs of access lines. Furthermore, while
the costs associated with wholesale activities generally are included into cost of termination,
other commercial costs (especially related to retail activities) are excluded.

2 ECNB has not imposed accounting separation (AS), BNetzA has not imposed formal obligations of
transparency and AS on DTAG, but transparency follows from the obligation to publish a reference
interconnection offer and the AS obligation follows by law in case the ex-ante price control obligation is
imposed (as was the case for DTAG).

"* http://erg.eu.int/doc/whatsnew/erg_07_22 regulat_account_practice rep.pdf.

13
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Table 2 — Number of countries by costs included in termination tariff

Are the access line costs and any commercial cost included in the determination of # of
the incumbent’s termination tariff? Countries **
Yes 1
No 23
Missing 4>
Total 28

* Luxembourg, Poland, Stovakia, United Kingdom.
** See Appendix 2, Table A2.2 for details.

2.3 OAO regulation (remedies)

As stated above, OAOs in general are regulated less strictly than the incumbent and not all
AD obligations are imposed on them. More precisely, mostly the following three obligations
were also imposed on OAOs across the board:

o transparency (plus publication of a Reference Offer)!?, (art.9 AD);
o non-discrimination (art.10 AD);
o access/interconnection obligation (incl. co-location) (art.12 AD).

On the contrary, the two obligations related to tariff setting, namely “price control and cost
accounting” and “accounting separation” were not at all imposed (e.g. Denmark, Finland,
Ireland) or were imposed in a differentiated way, e.g. price control obligations often take the
form of “fair and reasonable” or “non-abusive” prices, which then logically goes together
with no accounting separation obligation as this resembles a competition law type of price
control (“ex-post™) rather than a strict (cost-oriented) price reguiation. As a result, in the
majority of cases where NRAs set tariffs, they allowed non-reciprocal (asymmetric) FTRs, i.e.
OAQs are allowed to charge higher FTRs than the incumbent. The methods to calculate the
level of asymmetry in favour of the OAOs (i.e. difference between the OAOQ’s and the
incumbent’s FTRs, that can be a percentage or a fixed value) vary from country to country.
An analysis of the different methodologies is provided in the following paragraphs.

' Often subject to the condition that demand is existing.

14
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3. OAOs’ termination service

While incumbent’s termination services were already regulated under the old framework, in
the great majority of countries regulation of OAO’s termination service was introduced by the
2003 regulatory framework, hence OAOs have been notified for the first time as a
consequence of the first market analyses’ round carried out by NRAs".

As explained in the document “Economic Introduction™®, the purpose of this paper is to
investigate whether it could be advisable for NRAs to impose symmetric termination rates to
notified operators. The issues arises due to the fact that in the EU under CPP terminating
operators are entitled to recover the cost of terminating calls that originated from other
networks through a per minute charge. As a result they have SMP in the provision of
termination services requiring the imposition of price controls. In this regard, the following
paragraphs contain a review of the main data collected by the IRG FT PT with the purpose to
obtain a general picture of termination services offered by alternative operators across Europe.

3.1 Subscribers in direct access

NRAs were asked to provide data on the percentage of subscribers in direct access in each
country. This information indicates how many customers are not served directly by the
incumbent allowing, therefore, OAOs to realise termination revenues. Direct access may
occur through the following access modalities: direct access (own infrastructure such as cable,
fibre etc.), LLU and, specific to some countries, wholesale bitstream services.

The following figure (Figure 1) shows data on subscribers in direct access, by country'”,

" In Austria and UK reciprocity of tariffs was imposed before the 2003 Regulatory Framework became
cffective.

1$ ERG (07) 23 ERG “Common position on symmetry of mobile/fixed call termination rates”.
'7 Direct access is the total number of subscribers with direct access, fully LLU connection or with a cable access
owned by an alternative operator. This figure excludes wholesale line rental.

15
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Figure 1 — Subscribers in direct access by country
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* The actual value communicated by Denmark is “less than 5%".

It can be observed that United Kingdom and Netherlands are the countries with the highest
percentage of subscribers using an alternative provider for direct access (25,56% and 25%
respectively), followed by Estonia (22,04%) and Norway (21,82%). The lowest percentage
(less than 1%) is observed in Cyprus (for year 2006) (not mentioning the country in which
this figure is zero).

Data on the percentage of subscribers in direct access have been grouped into five classes,
ranging from countries where such percentage is below 5 to countries where it is above 20.
Table 3 shows that for 9 countries, the percentage of subscribers in direct access is very low
(< 5). In 6 countries, the percentage of subscribers in direct access is between 5 and 10, while
it is equal or greater than 20 in 4 cases.

Table 3 - Number of Countries by percentage of OAO subscribers in direct access

# of

% of OAQ subscribers in direct access Countries
% of OAO subscr. =5 9

5< % of OAO subscr. <10 6
10 £ % of OAO subscr. <15 3
15 £ % of OAQ subscr. <20 3
% of OAQ subscr. =20 4
Missing (no data, not available or confidential) 3*
Total 28

*Czech Republic, Latvia, Malta.
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3.2 Number of OAO

Another data NRAs were asked to provide in order to obtain a general overview of the extent
to which OAOs provide fixed termination services throughout Europe is the number of active
OAQs, regardless of whether they are notified or not. However, some NRAs highlighted the
difficulties they had in providing this information as market regularly faces the entry of new
firms and/or mergers among firms. As a consequence only a few NRAs provided these data.

More reliable data were obtained for the number of notified OAOs as a result of the latest
market review. In this regard, Figure 2 shows that the number of notified OAO varies from 0
to 52. The United Kingdom has the greatest number of notified OAO (52), followed by
Germany (49). It is worth to mention that for Romania the number of notified OAO is zero
even if the number of OAO offering FT is 38. Lithuania recently proposed to notify all the
existing OAQOs with a draft decision adopted on September 5th 2007, but no price controls
was foreseen for OAOs. In Slovenia 7 OAOs, with a draft decision adopted in October 2007,
were notified as SMP after the second round of market 9 analysisls.

Figure 2 - Countries by number of notified OAOs

# of notified OAOs

60 |
52
49 ]
50 A _
40 - |
] 30 2
30 - 24
19 < | -
20 4
13 - i 12 12 1 12
10 4 ] . B 7 8 & 8 7 ‘
lmll: pHOA0: A XN
0 m B 18 = Al 8 B 8 s 0 B e O BE
G R B o ) e Yy 2§ & D o T @ 2 8 8§ ¢ E
£ 5§53 252§ 8¢ Fig 8B EE gt g s
s § &5 2 E 5z = 8 E 2 2 3 8 2 § 2 2 8§38 E BB 29935 &8 2
< 8 O ¢ g 0 & o« & s 2 £ g 5 P a v ® » H & ¥
% 3 2 2 3
@ = = o £
a f
3 e &

* In ComReg's proposal (07/83) there are only 7 notified operators on the FT market, including Eircom.

Also these data have been grouped into classes ranging from countries where less than 10
OAOs have been notified to countries where there are more than 30 notified OAOs.

8 o =
'* See Commission comments on page 35.
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As shown in the following table (Table 4), the number of notified OAO is less than 10 in 37%
of the analysed cases; it is comprised between 10 and 20 in 33% of the cases; finally, it is
equal or greater than 20 in 30% of the analysed cases.

Table 4 - Number of Countries by number of notified OAOs

# of

# of notified OAOs Countries
# of notified OAO =0 2

# of notified OAO <10 8

10 < # of notified OAO < 20 1}
20 < # of notified OAO < 30 4
# of notified OAO = 30 4
Missing T
Total 28

*Switzerland.

In conclusion, in the great majority of European countries the number of notified OAOs
ranges between 10 and 20.

As it is likely that the number of OAOs varies with the population, Figure 3 shows the ratio
between the number of OAOs offering fixed termination and total population in each country.

It can be observed that in some counties, such as Denmark, United Kingdom, Poland, Italy,
Germany, Spain, France and Finland, the number of OAOs offering fixed termination is less
than 1, for 1.000.000 population. On the contrary, in Luxembourg the ratio is 16, meaning
that, for the same number of inhabitants, there are 16 OAOs offering fixed termination.

18
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Figure 3 - Number of Operators by population*

# of OAQs offering FT/Population*1.000.000

Luxembourg 16,00
Estonia 8,46
Malta 7,50
Latvia 6,96
Slovenia 3,50
Cyprus 2,86
Norw ay 2,83
Iretand 2,68
Lithuania 2,65
Sw eden 2,33
Portugal 2,10
Netherlands 1,84
Belgium 1,83
Romania 1,75
Austria 1,59
Hungary 1,19
Greece 1,08
Czeck Republic 1,08
Denmark 0,93
United Kingdom 0,87
Poland 0,76
ltaly 0,67
Germany 0,58
Spain 0,56
France 0,53
Finland 0,38

* Source for population data: Eurostat, Europe in Figures — Eurostat Yearbook 2006-07, Chapter 1, page 51. Data refer to total population
at 1" January 2005.
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3.3 Market shares

Market 9 has been defined by all NRAs as the market for call termination on individual public
telephone networks provided at a fixed location therefore each operators has a 100% market
shares. In order to know how termination traffic is distributed among operators, NRAs were
asked to provide information regarding the market shares of the incumbent and the three
largest OAOs in markets n. 1 and n. 2 of the EC Recommendation'’, both in terms of access
lines and subscribers. Such data can be used as a proxy for the distribution of terminated
minutes on each operator’s network (assuming traffic is balanced).

NRAs provided mainly data on market shares in terms of access lines. Therefore, in what
follows data regarding the market shares in terms of subscribers was only used when data on
access lines was not available.

Table 5 shows, for each country, market shares data for the incumbent, the first three OAOs
and the aggregate market share of the remaining OAOs.

Table 5 — Market shares in terms of access lines in market 1 & 2

Aggregate market share

Incumbent orO1 | OAO2 | omos |Remaning| TOTAL
Austria 88.5% n.a. n.a. n.a. 11.5% 11.5%
Belgium 85.3% 11.7% 1.3% 0.2% 1.4% 14.7%
Czech Republic 94 .8% 2.6% 1.0% 0.7% 0.9% 5.2%
Estonia 86.1% 6.1% 5.1% 1.0% 1.7% 13.9%
Finland* 90.0% n.a. n.a. n.a. 10.0% 10.0%
France (a) 93.0% 2.9% 2.9% 0.5% 0.7% 7.0%
Germany 87.0% 4.5% 2.0% 1.5% 5.0% 13.0%
Greece (b) 100.0% 0% 0% 0% 0% 0%
Hungary 94.0% 1.2% 1.0% 3.1% 0.7% 6.0%
Ireland 94.0% 3.0% 1.0% 1.0% 1.0% 6.0%
Italy 89.8% 5.4% 3.6% 1.1% 0.2% 10.3%
Lithuania 98.8% 1.5% 0.0% 0.0% 0.0% 1.5%
Malta (c) 97.0% 3.0% n.a. n.a. n.a. 3.0%
Netherlands 75.0% 15.0% 4.0% 2.0% 4.0% 25.0%
Norway 78.2% 8.6% 4.7% 4.2% 4.3% 21.8%
Portugal 85.6% 5.9% 5.6% 2.1% 0.8% 14.4%

1 Market n. 1 is defined by the EC Recommendation as “Access to the public telephone network at fixed
location-residential”. Market n. 2 is defined as “Access to the public telephone network at fixed location-
business”.
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Romania 80.5% 17.1% 1.6% 0.3% 0.5% 19.5%
Slovenia 96.6% 2.9% 0.2% 0.2% 0.1% 3.4%
Spain 82.8% 10.3% 1.7% 1.2% 4.0% 17.2%
Sweden 92.6% 3.2% 2.8% 0.3% 1.0% 7.3%
Switzerland (c) 94.6% n.a. n.a. n.a. 5.4% 5.4%
United Kingdom 71.2% 12.6% n.a. n.a. 16.2% 28.8%

(a) Data estimated by ARCEP.

(b) Regarding markets 1 & 2, EETT has defined the following markets: one market which includes PSTN and BRA-ISDN
access lines and a second market which includes PRA-ISDN access lines. The value in the table is referred to PSTN and
BRA-ISDN access lines.

(c) Data regarding market shares in terms of subscribers.

*Incumben’s data is referred to the average value of 40 SMP fixed operators.

Figure 4 illustrates the incumbent’s market share, in comparison with the sum of all OAQOs’
market share in each country.

Figure 4 — Incumbent and OAOs market shares in terms of access lines in market 1 & 2

Incumbent and OAOs market shares
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Based on the above data, a market concentration index for markets 1 & 2 was calculated,
considering the “Remaining OAOs™ as a fourth OAO, for simplification. The market
concentration index used is the Herfindahl-Hirschman Index (HHI)*. The index is calculated
for the access markets (markets 1 & 2) for the same reasons mentioned above, that is to say
that a concentration index for market 9 would make no sense, having each operator a 100%
market share. The following graph (Figure 3) illustrates the information obtained, using the
available data.

* The index is the sum of the squares of the market shares of each individual firm. Its value ranges from 0, if the
market is characterized by the presence of a large amount of very small firms, to 1, in case of monopoly.
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Figure 5 — Access Market concentration index (HHI)*

HHI (Sum of squared market shares)
1,00
1,00 : 0.98 504 0
0,90 = 3
g 087 . 0,88 0,88 o = - 0,90
0,90 - .. . . = 0,86
! 0,80 I 0,82 _ ! B B 081 § | & - B
0804 o 074 B 075 0,76 § & 1 - ) | 074 | - =
0,70 1 § | ! H B # ":" ; : 062 068 ' 5
| H = i I B 059 |
0,60 - . i | | ‘ 1 S -4 7‘ g ! | | 0,55
0.50 - I ! B B B B | B iy i
' ' i B ' B B B B | ! 3
0,40 ; ! . ) : ‘ B It 3 |
0,30 - 5 B B i & B i :
‘ al i N B B | e ‘ :
= § : o I & R B I B R B '
e | B B i | B
0,00 - " : _ . . -
o = o @ O @ > @ = ° > @ @ @ = © ) c £
S 4 8@ T < g o g =& g I A s § ¢
g = @ 2
3 5
m HHI (Sum of squared market shares)

* 1t has to be noticed that the index is overestimated for those countries (e.g. Austria, Finland, Switzerland) for which it has been provided a
unique value indicating the total OAQs " market share,

The figures above show that the markets for fixed access are still highly concentrated across
Europe, as a matter of facts in all countries the incumbent’s market share is above 70%. This
indicates that it is likely that all over Europe the highest percentage of fixed termination
traffic (taking into account both on-net and off-net termination traffic) is directed toward the
networks of incumbents operators.

It is also important to observe that the level of markets shares on access markets is often used
as an indicator of the economies of scale realizable by operators. Data shown in the above
figures should lead to conclude that only incumbent operators are able to realize considerable
economies of scale. However, it has to be taken into account that this relation does not
necessarily hold, as efficient OAOs could succeed in concentrating their customer base in few
locations, realizing adequate economies of scale, despite their low national market share (e.g.
regional operators). |
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4. An overview of the technologies adopted by
incumbents and OAOs

4.1 Network technologies used

NRAs were asked to indicate the technologies mainly used in the core and access networks of
the incumbent and of the three largest OAQs, as the adoption of different technologies may
have an impact on the costs of termination tariffs and the related regulatory strategies.

First, both incumbents and OAOs may claim that the costs sustained for new investments
should be reflected in higher termination tariffs. Second, the boundaries between access and
transport/core network could change in order to reflect the new network architecture, affecting
the valuation of termination costs. Third, the use of IP technology will increase the level of
network common and shared costs and will require the identification of proper drivers for
voice services.

It has to be considered that, from a functional point of view, the change of technology does
not change the nature of the service provided by any operator. Therefore, any implication on
termination tariffs following technology changes adopted by an operator must be carefully
considered by NRAs.

Whereas data on the technologies adopted by incumbents and OAOs in the core network are
summarized in Table 6 and 7, data on the technologies adopted in the access network are
summarized in Annex 3.

Table 6 shows that the large majority of the incumbents (21 out of 28) still uses PSTN
technology. Nevertheless, for almost half of the countries, the incumbent’s network can be
qualified as a mix of PSTN and IP. One incumbent (Italy) is all-IP for its national backbone.

For incumbents, even if PSTN technology remains the dominant core technology, IP
technology currently seems gaining importance among European historical networks,
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Table 6 - Technolog used bx incumbents and the 3 lazgest OAOs in core network

Type of operator Technology used # of Countries™
PSTN 9
liIncumbents PSTN & IP 12
Other 2
[Missing 5*
TOTAL 28'
Mainly PSTN 6
3 main OAOs? Mainly 1P 10
Mix of PSTN & IP 5
Missing Cd
TOTAL 28

* Czech Republic, Denmark, Luxembourg, Poland, Slovakia.

" See Appendix 2, Table A2.3 for details.

:‘*Austn‘a, Czech Republic, Denmark, Luxembourg, Poland, Slovakia, Switzertand.

Estonia did answer both PSTN and PSTN&IP: it is counted as PSTN.

*The categorization in "Mainly PSTN', “Mainly IP” and *Mix of PSTN and IP” strongly depends on the answers given about
technology used by OAOs and market shares.

As regards technologies used by OAOs in their core network, three main profiles can be
drawn (see second part of Table 6):

- Mainly PSTN: in 6 countries, PSTN is the technology mainly used by the largest
OAOs. This may resuit from the development of the early alternative networks (cable
or telephony through carrier selection/pre-selection or, in some cases, cable).

- Mainly IP: in 10 countries, IP is the technology mainly used by the OAOs (this does
not necessarily mean that all OAOs use exclusively this technology). It is likely that,
at least for some countries, activities were launched later than the beginning of
liberalization and, therefore, the core network was originally developed using IP
technology for efficiency purposes or services development reasons'.

- Mix: in 5 countries, operators use different technologies or both PSTN and IP. For
those countries, it is not possible to identify a trend among the OAOs.

* As a matter of facts the average start year for OAOs using IP is 2003 versus 2000 for OAOs using PSTN or
PSTN&IP.
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Table 7 — Number of operators by core technology of the 3 largest OAOs in all countries

Type of operator  [Technology used # of Operators™”|
Mainly PSTN 15

JOAOs Mainly 1P 26
Mix of PSTN & IP 17

[TOTAL 58

L —————— v
** See Appendix 2, Table A2.4 for detalls.

Moreover (see Table 7), only 15 OAOs out of 58 for which information has been provided,
use mainly PSTN, whereas 17 OAOs use mainly PSTN & IP and 26 OAOs use mainly IP.
This figure shows that IP is becoming the standard technology among OAOs in Europe.

Table 6 and Table 7 reveal that the majority of operators is adopting, or is about to adopt, IP
as its core technology. More precisely, three different situations can occur depending on the
country context:

- Countries where PSTN is still the dominant technology: those countries did not face
changes in interconnection architectures yet.

- Countries where the transition to IP is already widely engaged (for instance because of
the deployment of an NGN network by the incumbent and the appearance of IP
networks operated by OAQs). Those countries must deal with new interconnection
architectures and with the use of IP networks for new services (TV, Broadband
Internet, VOD, etc.).

- “Half-way” countries, where some of the operators still mainly use PSTN as some
others deploy IP networks. The main regulatory issue in these countries is to provide a
common regulation for these different type of operators.

Therefore, the situation varies significantly among countries. Even if it is likely that, in the
long term, the technological landscape will be more homogeneous throughout Europe, in the
short term, regulation in each country should be adapted to the current stage of migration of
the domestic operators.

4.2 Particular attention to incumbent’s migration

The migration to NGN is likely to lead, in the long term, costs savings for the prov151on of the
telephony service by the operators (due to larger economies of scale and scope)*2. However,
in the phase of transition from PSTN to NGN, incumbent operators may claim higher

22 por further information, NRAs can refer to the works of other IRG Documents: the IRG IP Interconnection
WG and the IRG NGN Accounting WG are dealing respectively with FTR interconnection modes and with cost
accounting in IP networks.
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termination tariffs arising from inefficient incurred costs (for instance, costs attributable to the
coexistence of two partially utilized operated networks). As NRAs should favor efficient
investments, it may be argued that reflecting such short-run inefficiencies in FTR should be
avoided. Moreover, it has to be taken into account that, in the great majority of countries, the
incumbent’s termination charges constitute the most relevant interconnection expense for
OAOs (because of the former’s still large market share on the retail market).

4.3 Fixed and mobile convergence

A further issue, about fixed termination tariffs, that NRAs have to tackle is related to the
mobile operator’s entry in fixed telephony markets.

In several member states, recently mobile network operators (MNOs) (using both GSM and
UMTS technologies) commercialised offers that allow mobile customers the possibility to
port or activate geographic numbers on their mobile telephones, thus offering fixed telephony
services through their mobile handsets.

In such cases, if NRAs allow that mobile termination tariffs are applied to geographic

numbers, a caller may have to pay a price that reflects mobile termination rates (MTR) rather
than FTR™.

In other cases, MNOs enter the fixed telephony markets (through mobile numbers) and by
offering a converging telephony service under fixed retail rates (e.g. Homezone, bundles with
ADSL access). In such cases, the competition between MNOs and traditional fixed telephony
operators may be misbalanced by the wholesale revenues differences of both operators:
MNOs benefit from mobile termination rates that are several times higher than fixed
termination rates and may use this difference to subsidise the retail prices. This is particularly
acute when call terminates on the customer device through the fixed network.

NRAs will have to pay attention to these cases of potential disruptive competition between
mobile and fixed operators.

B NRAs will have, therefore, to balance the issue of retail tariff transparency with that of the proper
remuneration of mobile termination tariffs, taking into account that considerations related to asymmetry (e.g.
entry assistance) may not necessarily apply to MNOs.
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5. Status on asymmetry/symmetry

5.1 A current predominance of asymmetry...

One of the key data for the purposes of the FTR PT regards the number of countries that
adopted asymmetric regulatory measures for FTR. The decisions taken so far by different
Member States on fixed termination rates (market n. 9 of EC Recommendation) show that the
adoption of asymmetric tariffs is nowadays a rule rather than an exception.

As a matter of fact, the majority of countries (69,2%) adopted asymmetric fixed termination
rates. Table 8 shows that only 8 countries out of the 26 for Whlch data are available (30,8%),
already 1mposed symmetric termination rates, namely Austria®*, Czech Republic, Lithuania®,
Luxembourg®®, Malta, Sweden, Switzerland, United Kingdom?’.

Table 8 - Number of Countries by status on fixed termination rate

# of
Are FTRs symmetrical? Countries
NO 18
YES 8
Missing 2*
Total 28

*Poland, Slovakia.
** See Appendix 2, Table A2.5 for details.

5.2 OAO price control method

NRAs have been asked also to provide information on how termination rates are determined
for notified OAOs.

Table 9 shows a summary of the answers to this question. The recurrent OAO price control
methods are:

** In Austria OAQ’s charges are set equivalent to incumbent’s charges. Higher fee could be considered if
operators substantiate higher costs.

2 Information for Lithuania is taken from the IC agreements with the incumbent, as QAOs are not regulated at
the moment.

26 In Luxemburg tariffs are symmetric for ail operators but one.

%" In the UK OAOs® FTR are set under the concept of “reciprocity” as explained in Section 2.
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1) incumbent fixed termination rate plus x% mark-up, ranging from 10% to 30%;

2) reasonable prices;

3) delayed reciprocity: OAQ’s tariffs at time “t” are set equal to the incumbent’s tariffs at
time “(t - x)”. This imply that if incumbent’s tariff are declining over time, OAQ’s tariff
will decline as well, but will never be equal to incumbent’s tariff (i.e. tariffs will not
become symmetric);

4) symmetry: in some countries symmetry is reached after a so called “Glide path™. This
implies that OAQ’s tariff at time “t” are set higher than incumbent’s tariffs and are subject
to decrease at a predetermined rate or through a predetermined ratio/mark-up, such that
they will be equal to the incumbent’s tariffs in year “(t + x)”;
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Table 9 - QAO price control method

OAO’s tariff not Asymmetry Symmetry
regulated*

Denmark, Finland**, |EU25 simple average FTR on Symmetry in Practice:

Ireland, Hungary, Latvia, | single transit level: Estonia Luxembourg: yes, except for
Lithuania, Slovenia, Verizon (+20%)

Switzerland

Charges of OAOs are regulated |OAQs _charges _ equivalent to
based on incumbent's charges |incumbents current charges

plus X%/€-cent: (unless explicitly proved higher
Belgium, Gemmany, Portugal,|cost-base allowing higher
Spain. charges): Austria, Malta, Norway,

Sweden, United Kingdom,

Symmelry after a glide path™:
0OAQgs’ rates will fall into line with

the incumbent's rate at the end of
a glide path:

Ireland {prop.)®, itaty=,
Luxembourg (prop.), Slovenia
(prop.)®

-Delayed reciprocity”:

OAOs' rates are set at incumbent’s
rates X years before (plus Y%
mark-up), but no convergence to
reciprocity over time:

Cyprus, France, Greece,
Netherland

*Either prices are not regulated andfor a decision on market 9 has not been adopted yet.

“* FICORA has notified markef 9 for the second time on October 26th, 2007, suggesting fo impose cost orientation obligation to
all operators (including OAQs).

“““Italy at the moment is in the process of developing a bottom-up LRIC model for determining OAQ's termination rates.

The table shows that “delayed reciprocity” and “glide path” do not exclude each other, in the
sense that there are countries that imposed a glide path towards symmetry fixing the first
value of the path equal to the incumbent’s rate x year before. Only in two countries (Ttaly and
Luxembourg) it has been imposed or, at least proposed, a glide path towards symmetry.

An interesting case is that of Ireland where ComReg has just published its draft decision on
FTRs*, according to which “..the OAOs shall have price control obligations: once a QAQ

% In Ireland the efficient rate to be achieved by the OAO at the end of the glide path will be towards the
symmetrical rate of the incumbent but not necessarily the same rate. The efficient rate/regulated rate and the
glide path period will be determined by further consultation once the individual OAO reaches a 5% market share
of direct access paths.

* In the new market 9 analysis notified to the Commission, APEK proposed an approach towards symmetry,
where OAOs FTRs are based on incumbent’s charges +X%. X will be decreasing during next 3 years and
symmetry will be reached on January 1st 2011.
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reaches a 5% share of the Market .... of total direct access paths, it shall, from a date to be
determined by ComReg, become subject to a price control obligation taking the form of a
glide path towards an efficient rate. ComReg will consult on the appropriate period for such a
glide path period and the appropriate level of the regulated price to be achieved by the OAQ,
once ComReg has determined that the OAO has reached the 5% share of the Market
threshold™'.

5.3 Asymmetry index

In this paragraph a first attempt has been made to calculate an asymmetry index, that is to say
an indicator of how much termination tariffs differ between the incumbent and the largest
OAOs in terms either of access lines or of subscribers.

Some countrics have different OAO’s termination prices for local and single tandem
interconnection, therefore the asymmetry index has been calculated separately for the two
rates. Those countries having a unique OAO’s termination price indicated whether this price
had to be compared with the incumbent’s local or single tandem termination price for the
asymmetry index calculation.

The calculation of the asymmetry index has been carried out according to the following steps:

1. Calculate the price for a 3 minutes local call terminated on the incumbent’s network,
respectively for peak, off-peak! and (if any) off-peak?2 periods;

2. Calculate the price, for a 3 minutes single tandem®” call on the incumbent’s network,
respectively for peak, off-peak1 and (if any) off-peak2 periods;

3. Calculate the average price for a local call terminated on the incumbent’s network.
Simple assumptions are made regarding the traffic distribution between peak/off-

peakl/off-peak2 periods: 50/25/25. In the absence of an off-peak2 period, the
assumption for the distribution peak/off-peak is 50/50.

4. The average price for a single tandem call terminated on the incumbent’s network is
calculated under the same assumptions.

5. The steps 1 to 4 are then repeated with the alternative operator’s rates. In principle, the
same assumptions as above are used.

** Available at: http://www.comreg.ie/_fileupload/publications/ComReg0783.pdf.

*' If a OAO does not reach the 5% share of the Market of total direct access paths within a five-year timeframe,
ComReg may decide to impose a price control regulation, following consultation on an appropriate glide path
and an appropriate level of a regulated price to be achieved at the end of the glide path period.

*2 There are some arguments to ignore double tandem: it is not the most efficient interconnection level; it does
not exist in all countries; it is sometimes not regulated or it represents a minor part of the traffic.
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6. The asymmetry index is defined as the ratio between the average price to terminate on
the incumbent’s network (A) and the average price to terminate on the OAQ’s network

. . (B-4
(B). The index formula is (—A) Separate values are calculated for local and single

tandem rates.

FTRs are updated at 1st July 2007. The results obtained are shown in the Figure 6 and Figure
L.

Figure 6 — Asymmetry Index for local rates
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Only 4 countries provided the data necessary to calculate the asymmetry index for local rates
(Figure 6), therefore it is quite difficult, if not impossible, to draw clear conclusions.
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Figure 7 — Asymmetry Index for single tandem rates

Asymmetry index (single tandem rates)
14000% ~—  E—— —
120,00% =
100,00%
80,00%
60,00%
40,00%
20,00%
000% 000% 000% 000% 000%
0,000/0 0 v & ' © T - E > o « =
g = 2 = 7] 2 5 z g 3 2 > g
t 2 § 2 g g 3 & = 5 ¢ B g ¢
< 2 3 = 4 g ¢ 3§ & 2 g
=4 I3}
3 =z
3]

Figure 7, where the data from 14 countries are presented33, shows quite clearly the existence
of 3 groups of countries: a group of countries for which the index value is 0 (symmetric
termination rates), a group of countries with a limited asymmetry (from 10% to 25%) and a
latest group with higher index values (40% and above)“.

These results have to be carefully interpreted because they can be strongly dependent on the
set of assumptions. Particularly, the results could be influenced by the actual traffic
distribution between time periods. Additionally, the possible differences in the definition of
peak/off-peak periods were ignored. Calculations are made for the cost of a standard 3
minutes call and not on the total termination traffic.

Another source of possible distortion comes from the fact that the OAOs do not necessarily
have the same interconnection structure of the incumbent. OAO have generally only one
interconnection level and thus a unique termination rate, while most incumbents have local
and single tandem rates. This is illustrated in the following table:

** Finland’s index is based on average termination charge of 40 SMP-operators.
** In Greece, according to the EETT Decision n. 459/135, dated 14th November 2007, the new termination rates
for alternative operators have been set up to 1.131 Euro cents/minute.
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Table 10 — Number of levels in OAQ’s termination rates

# of

Countries**

Only local TR 2
Only single tandem TR 9
Only one TR (level not specified) 3
Different TR for local and single tandem 3
Same TR for local and single tandem 2
Missing g*
Total 28

*Denmark, Ireland, Latvia, Luxemburg, Norway, Poland, Slovakia, Sweden, United Kingdom.
** See Appendix 2, Table A2.6 for details.

In order to take into account the differences in interconnection structure, a global average
price to terminate respectively on the incumbent’s network and on alternative operators’
networks can be used, under the assumption that the distribution between local and single
tandem traffic is 50/50. A global asymmetry index can than be calculated as a ratio between
the global average price to terminate on the incumbent’s network and the global average price
to terminate on the OAQ’s network. This global index is reported in Figure 8.

Figure 8 — Global Asymmetry Index

Global asymmetry index
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It has to be noted that indexes based on actual termination revenues and traffic (actual
revenues per minute) should give different results but should request more detailed data than
currently available in most countries. Only France, Spain and Portugal communicated the
actual average FTR revenues for the incumbent and for the OAOs. The index values obtained
with these data are the following:

Table 11 — Asymmetry indexes based on actual termination revenues

Local Index Single Tandem Index Global Index
France 98,33% not applicable 41,52%
Portugal - - 20%
Spain® 77,15% 10,87% 36,39%

5.4 Interconnection links and switching ports

Provided that generally speaking OAOs’ FTR are not always strictly cost oriented, possible
reasons to be carefully analyzed in order to explain the differences in asymmetry index across
member states are the way in which interconnection agreements discipline the costs of
interconnection links and switching ports.

In the majority of countries, as shown in Table 12, incumbent does bear at least a part of the
costs of interconnection links for reverse traffic as a separate fee (i.e. the cost is separated
from the termination tariff). The most recurrent way to finance interconnection links is to
share the costs among the traffic originated by each interconnected operator — this follows the
principle of utilization of IC link. In some countries the costs of IC links is shared on other
grounds (e.g. simply dividing the costs by two or building their own half IC links and wiring
them). Countries indicating that incumbent does not bear costs of IC links, noted that either IC
links are to be build by OAOs (incumbent requires to interconnect at his site) or incumbent
transfers the costs of IC links onto the OAOs through installation and monthly fees.

*% Index values for Spain take into account Telefonicas’s rates for time-based interconnection as well as for
capacity-based interconnection. Spain provided actual data for taking into account the capacity-based
interconnection effect in Telefénica’s termination rates, but the FTR assumptions were used for the rest of

calculations.
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Table 12 — Costs of interconnection links

Does the incumbent bear the cost of the interconnection links for traffic directed to # of
OAOs networks? Countries™
Yes ifs
Split between incumbent and OAO on a traffic basis 7
Split between incumbent and OAO on another basis (infrastructure, % costs, distance) 4
No 3]
Missing 5"
Total 28

* Czech Republic, Luxembourg, Poland, Slovakia, United Kingdom.
** See Appendix 2, Table A2.7 for details.

Obviously in all cases where the incumbent does not bear a separate fee for interconnection
links, OAOs may justify an higher termination tariff.

Table 13 shows that incumbents usually do not pay switching ports to OAOs (more than half
respondents) as separate fees. One respondent noted that switching ports constitute a part of
interconnection link and therefore are split by the operators according to their traffic balance.
The switching ports’ price is generally not regulated (7 countries) and in a few cases (3
countries), it is regulated on a cost orientation basis.

Table 13 — The costs of switching ports

# of
Does the incumbent pay switching ports to terminate traffic on the OAOs’ networks? Countries**
Yes 6
No 14
Split 1
Missing 7x
Total 28

* Czech Republic, Germany, Hungary, Luxembourg, Poland, Slovakia, United Kingdom.
** See Appendix 2, Table A2.8 for details.

These data show that additional costs may be related to termination rates and may be incurred
either by the incumbent or by the OAOs. Whenever the port is not rewarded by a separate fee,
OAOs can recover the costs through their per-minute fees. The inclusion or exclusion of these
costs may partially explain not only the asymmetry within a country but also the differences
in asymmetric indexes across countries.
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5.5 Incumbent on-net/off-net retail tariffs differentiation

NRAs were also asked whether the incumbent is allowed to differentiate retail tariffs between
on-net and off-net calls in the retail markets corresponding to the wholesale fixed termination
market, namely markets in n. 3 and n. 5 of the EC Recommendation®®. Furthermore, where
the incumbent is allowed to differentiate at the retail level (i.e. to pass on the higher
termination rates of OAOs to end users), NRAs were asked to indicate whether there is
evidence of such behaviour by the incumbent. However, differentiating retail tariffs could be
considered as discriminatory, if the incumbent would offer termination on his own network
below the regulated interconnection costs or would pass on more than the termination rates of
OAOs to end user (increasing his own retention).

If the incumbent is allowed to discriminate at the retail level, it may raise its off-net retail
prices - i.e. for the calls terminating on OAQOs’ networks - compared to the price of on-net
calls. As a result, the incumbent’s customers may benefit from network externalities arising
from this price differential and this may harm OAOs. Historically, some NRAs have allowed
OAOs to charge asymmetric and higher FTR. This in itself may be seen as an attempt to
counter the potential benefits of the larger networks from exploiting network externalities. If a
NRA considered that the current differential between the on-net and off-net retail prices of the
incumbent could harm competition, it may have two ways to proceed. It may consider
whether it is appropriate to address this under Competition Law, or alternatively it may,
should this be appropriate, consider the issue in a possible market review of fixed retail
markets 3 and 5.

Only 6 countries, out of the 8 that adopted symmetric tariff, provided information about on-
net/off-net differentiation. Among them only one country does not allow the incumbent to
differentiate retail tariffs, whereas for the remaining countries differentiation is allowed.

The following tables report data on the twenty countries which have not adopted symmetric
wholesale fixed termination tariffs or for which this information is missing. As shown in
Table 14 almost all countries do allow differentiation of incumbent’s retail on-net and off-net
tariffs. Only in Estonia the incumbent is not allowed to differentiate between retail tariffs.

36 Market n. 3 is defined by the EC Recommendation as “Publicly available local and /or national telephone
services provided at a fixed location-residential”. Market n. 5 is defined as “Publicly available local and /or
national telephone services provided at a fixed location-business”™.
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Table 14 — Retail on-net / off-net tariff differentiation

# of
Is the incumbent allowed to differentiate among on-net and off-net tariffs? Countries
Yes 17
No 1
Missing 2"
Total 20

* Poland, Slovakia.
** See Appendix 2, Table A2.9 for details.

Leaving apart those countries in which FTR are symmetrical and Estonia (where the
incumbent is not allowed to differentiate FTR tariffs), it can be observed that in 14 countries
out of 17 for which data are available, the incumbent does actually differentiate between on-

net and off-net retail tariffs (Table 15).

Table 15 — Incumbent retail on-net/off-net differentiation

# of
Does the incumbent actually differentiate among on-net and off-net tariffs? Countries
Yes 14
No 3
Missing 2*
Total 19

*Poland, Slovakia.
** See Appendix 2, Table A2.10 for details.
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6. Common position on symmetry

Having reviewed the situation across European NRAs as to whether the FTR of OAOs and of
the incumbent are set in a symmetric or asymmetric fashion, we are now in a position to put
forward our recommendation for a common position. This section, first examines the reasons
used so far by NRAs to justify allowing OAOs to set higher FTR. Second, it examines
whether such reasons may still be justified almost ten years after the liberalisation of fixed
markets in most EU member states. Third, it puts forward a recommendation that FTRs of
OAOs and incumbents should be symmetric.

6.1 Reasons for FTR asymmetry

As shown in Sections 3 to 5 most NRAs currently set or allow OAOs to set their FTR’s higher
than those of the incumbent. NRAs have been invited to provide a justification for the
adoption of symmetric vs asymmetric tariffs. In general, taking into account that only a few
countries provided such information, the main reasons reported by NRAs are the following:

e asymmetry is allowed (sometimes only in the first few years in which OAQs enter the
market) because OAOs have lower economies of scale;

e asymmetric tariffs allow to increase new entrant’s profits and market shares, therefore
they provide further incentives for alternative operators to invest in new networks,
particularly in the access part;

e asymmetry is justified by the fact operators have different network coverage, structure
and topology, usually with a sensibly lower number of interconnection points; and

e asymmetry can be justified by the fact that OAOs have a lower bargaining power
compared to incumbents hence they pay higher equipment prices.

In other terms, asymmetric FTRs in favour of OAOs have been interpreted by some NRAs as
a form of entry assistance that may have long term benefits if they lead to an increase in the
number of sustainable providers of fixed telecommunications services in the long run. In
particular asymmetric FTR have been justified when incumbent’s market shares (in terms of
access lines) are very high®’ therefore the percentage of traffic terminating in the OAOs
networks is rather limited.

To the extent that this was likely to generate benefits in the form of increased degree of
competition and lower prices for consumers that outweighed the costs of asymmetric rates in

*" In this regard, Table 5 shows that only in three countries incumbent’s market share in term of access lines is
below 80%.
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the initial phase, this could have been an appropriate policy to pursue. A separate justification
has relied on the claim that fixed telecoms entrants suffer from dis-economies of scale.

6.2 Reason for FTR symmetry

Irrespective of whether the justifications used by NRAs to allow OAOs to set higher FTRs in
the past are justified, it is appropriate to assess whether in the future FTRs should become
symmetric. In most EU member states it has been almost ten years since the fixed
telecommunications sector was liberalised.

While the promotion of entry may have been justified in the past, there are perhaps less
reasons to believe that it would be effective in the future (irrespective of whether it was
effective in the past). While in the past fixed telecom operators essentially provided a limited
range of telephony services, in recent years operators have been able to use the same network
to provide a wide range of services, including broadcasting and broadband Internet in addition
to telephony. This means that revenues from termination services are proportionally likely to
become less important to all operators, incumbents and OAOs alike.

As such any entry assistance policy based on higher OAQOs’ FTRs is likely to be less effective
than in the past. Given that the higher FTRs of OAOs translate in higher prices for calling
these networks for consumers, if they are unlikely to promote more competition in the long
run, they would be significantly less justifiable than in the past.

There are also other advantages in setting symmetric FTRs.

First, given that under CPP the consensus is that the terminating operator would have a
monopoly in setting its FTR, there may be justifications to set them at the level of an efficient
operator for all operators in order to provide incentives to be efficient.

In this context it may be difficult to justify a decision not to provide the same incentives to all
operators and it may not be clear why OAOs should not be as efficient as incumbents.

Indeed, it is unclear whether and, if so, to what extent OAOs would suffer from diseconomies
of scale relative to the incumbent. Unlike in the mobile sector where generally all operators
are subject to coverage obligations and have to adopt a specific technology, fixed OAOs are
free to enter in selected areas — i.e. the ones that are potentially the most profitable — and
adopt whichever technology they believe it is the most efficient. In this regard, a fixed OAO
operating an a regional basis, using a new technology and an optimized network will
presumably be able to reach an efficient scale in a relatively short timeframe. Therefore, the
claim that OAOs suffer from dis-economies of scale may not be as strong as sometimes
thought. Furthermore, the claim that there are exogenous factors that lead to them having
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higher costs — an argument valid for setting asymmetric MTRs in the face of different and not
modifiable spectrum endowments — may therefore not be justifiable.

Second, there is also an argument that the FTRs imposed should not undermine the pressure
for effective competition at the retail level due to the presence of an externality. In call
termination this arises because charges for call termination are included in the originating
operator’s cost base and are reflected in the retail charge paid by the caller, not the recipient
of the call. Consequently, operators have incentives to set high call termination charges which
raise their competitors” costs. Furthermore, operators have weak incentives to minimise costs
and charges of call termination because the implications of high charges are faced by the
customers of competing operators. The consequence of this is that if all call termination
charges were based strictly on incurred costs, there would be a distortion of competition. If
one operator, through being more efficient, were able to deliver calls more cheaply than
another, the operator benefiting from this efficiency and lower cost would not be the more
efficient operator which has reduced termination costs, but the less efficient operator since it
is buying the cheaper call termination service. The less efficient operator would therefore gain
a competitive advantage.

Third, the increase in the number of OAOs that followed liberalization may lead to an
increase in the overall regulator’s and operators’ resources invested in setting asymmetric
FTRs. As the potential benefits from setting asymmetric FTRs may be lower than in the past it
could be argued that one of the benefits of symmetric FTRs is that they are easy to implement
without exhausting disproportionate resources. Thus a desirable feature of symmetric tariffs is
that they resolve the transaction costs that would arise from multiple negotiations, as well as
the regulatory costs arising from the assessment of each individual OAQ’s charging proposal
in applying cost control or in the event of a dispute.

6.3 A common position on FTR symmetry

Given the above considerations and the fact that some NRAs have already chosen to adopt a
glide path® leading to symmetric tariffs, recognising that initial differences between
incumbent operators and new entrants may justify the adoption of temporary asymmetric
rules, it is proposed that those NRAs that are currently not setting symmetric FTRs should do
so within a reasonable period of time.

For avoidance of the doubt those NRAs that are already setting FTRs symmetrically are not
required to reopen the debate on this issue.

* Glide path towards symmetry: OAQ’s tariff at time “* are set higher than incumbent’s tariffs and are subject
to decrease at a predetermined rate or through a predetermined ratio/mark-up, such that they will be equal to the
incumbent’s tariffs in year (7 + x)".
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However, it would not be reasonable to require NRAs to move to symmetric FTRs
immediately, as a transition period is justified in order to allow OAOs to reach a sufficient
level of operational efficiency in the shortest time possible.

In terms of what may constitute a reasonable period of time, it must be considered that in
order to set a path of convergence towards symmetry NRAs will have to undertake a market
review. Therefore, it is suggested here that NRAs, in their next market 9 review, should
consider setting a Eath to achieve symmetry in FTRs as soon as possible (e.g. over a period of
four to five years™) taking into account the prevailing local circumstances such as: the actual
and forecasted level of competition in the fixed access retail market (in terms of actual
number of OAOs and their respective market shares), the date of market opening, the date
when asymmetry was established by NRA and its impact on fixed voice markets fluidity,
network technologies and topologies, network coverage and offered services.

6.4 Possible Developments

The considerations and the common position proposed in this document reflect the current
billing arrangements adopted in the EU — i.e. CPP and per minute charging. These may have
to be revised to the extent that future developments undermine the existing billing
arrangements or NRAs - European Commission choose to modify these. For example, the
emergence of flat-rates or bundles of calls at retail level may call into question the current per
minute charges. Furthermore, the issue of symmetric vs. asymmetric FTRs would be no
longer relevant if the current arrangements are modified in the future to adopt systems such as
bill and keep.

3 Taking into account that the length of glide path, for those NRAs that already adopted it, ranges from 2 to 5
years, a period of 4 to 5 years seems to leave NRAs a reasonable leeway.
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ANNEX 1: SUMMARY OF COMMISSION’S COMMENTS ON MARKET 9

COUNTRY

Austria

Belgium

CSani On Sep. 6. 2006 Commission closed its investigation at end of phase 1 with one comment.

P OCECPR proposed to impose obligations on three alternative operators (D.Y. Worldnet. Callsat
and Telepassport) once they become active in the market for wholesale call termination (expected
in 12 to 18 months after the review). Commission reminded OCECPR that remedies can only be
imposed on undertakings that are already active on the market when the SMP assessment is done.

Czech

Republic

Estonia

Finland

France

CRERY The Commission made comments on Price control mechanism:

Y “The Commission reminds BNetzA that the provisions of the TKG referring to a “double
dominance” test and restricting BNetzA’s power to impose remedies are currently subject to
examination in the context of infringement proceedings in accordance with Article 226 of the EC
Treaty. The Commission points out that the possibility of imposing ex ante price control on a
wholesale market is provided by the Access Directive independently of the SMP status of the
operator in the corresponding retail market(s).

Secondly, the Commission invites BNetzA to monitor whether in the absence of ex ante price
regulation ANOs attempt to increase their fixed termination rates. If this is the case BNetzA should
reconsider imposing ex ante price control instead of relying on multiple dispute resolutions that
result in a lack of certainty in the market™.

Greece
The Commission made comments regarding the market 9 (HU/2007/0727) on 05.12.2007.

Hungary S : : ; s X e
1. The Commission requested the consideration of imposing cost regulation obligation on
alternative operators comparable with smaller incumbents.
2. The Commission requests the repeated carrying out of the analysis if a common European
standpoint on a unified termination cost accounting system will be developed in the current work
of ERG and the Commission.
Finalization of decision is in process.

Ireland

Ttaly The Commission made comments on Legal certainty of regulatory obligations: Obligations

Y imposed under the AD should be based on the nature of the problem identified, proportionate and

justified in the light of the objectives laid down in Article 8 of the Framework Directive. Where an
NRA intends to impose different remedies on different operators within similarly defined markets,
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such differential treatment should be adequately reasoned. In order to increase legal certainty
AGCOM should reconsider the need to specify the glide path preferably in the final measure.
Moreover, in order to better safeguard the interest of consumers, the AGCOM is invited to develop
a cost model as soon as possible for calculating ANOs’ termination rates that, while being based
on costs takes into account the necessity for ANOs to become efficient over time.

Lithuania

The Commission notes that RRT did not define relevant markets with regard to call termination
services provided by other operators of fixed networks in Lithuania. The Commission would like
to urge RRT to conduct the market assessment with regard to those other operators who provide
wholesale fixed termination services in Lithuania as soon as possible. If appropriate and justified,
RRT could impose differentiated remedies on those operators, by taking into account (for example)
the size of the undertakings.

Malta

Norway

Poland

Portugal

Regarding the asymmetrical application of remedies, the Commission reiterated that obligations
imposed under the Access Directive should be based on the nature of the problem identified,
proportionate and justified. The Commission invited ICP-ANACOM to monitor closely the
development of the cost structures of the operators on which the obligation to charge “fair and
reasonable prices” was imposed and to assess whether its current assumptions on “fair and
reasonable prices” will remain relevant over the period of the market review.

Slovakia

Slovenia

The Commission notes the need for harmonized European approach of setting termination rates.
Regarding the current work of the ERG, which purpose is to set the harmonized cost accounting
methodology for call termination on fixed location, the Commission asks APEK to revise the
analysis once the common position on a European level is reached. (SG-Greffe (2007) D/206744
from date 31.10.2007, regarding notified market analysis of M8 (SI2007/0689), M9
(S1/2007/0690) and M10 (S1/2007/0691) — final decisions are yet to follow).

Spain

The Commission made a comment on: Asymmetrical application and legal certainty of remedies.

The Commission reiterates that obligations imposed under the Access Directive should be based
on the nature of the problem identified, proportionate and justified in the light of the objectives laid
down in Article 8 of the Framework Directive. The remedies should provide adequate transparency
and legal certainty for market players.
In respect of price control obligations imposed on ANOs (reasonable price) the Commission
invites CMT:
i) to define in detail in the adopted measure the scope of the remedies imposed,
including the criteria to be used in order to assess whether the termination prices

charged by ANOs are reasonable, and

ii) to monitor closely the development of the cost structures of the operators on which

the obligation to charge reasonable prices is imposed, and to assess whether its
current assumptions will remain relevant over the period of this market Teview.
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Switzerland

United
Kingdom
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ANNEX 2: DETAILED TABLES’ DATA

Table A2.1 (detail of Table 1 Number of countries by decision to notify alternative operators)

Have all operators been notified? Member State
Austria
Belgium
Denmark
Estonia
Finland
France
Germany
YES Greece
Latvia

Lithuania
Netherland
Portugal
Slovenia

Spain

Sweden
Cyprus

Czech Republic
Hungary

Italy

NO Malta
Norway
Romania
Switzerland
United Kingdom
No final decision available Ireland
Luxembourg
Poland
Slovakia
TOTAL 28
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Table A2.2 (detail of Table 2 Number of countries by costs included in termination tariff)

Are the access line costs and any commercial cost
included in the determination of the incumbent’s
termination tariff?

Member State

YES

Latvia

NO

Austria
Belgium
Cyprus
Czech Republic
Denmark
Estonia
Finland
France
Germany
Greece
Hungary
Ireland

Italy
Lithuania
Malta
Netherlands
Norway
Portugal
Romania
Slovenia
Spain
Sweden
Switzerland

Luxembourg
Poland
Slovakia

United Kingdom

TOTAL

28
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QF :

ERG:

Table A2.3 (detail of Table 6 Technology used by incumbents and the 3 largest OAOs in core network)
Type of operator Technology used Member State]

Austria
BelgiumF
Estoniaj
PSTN Gennanq
Greec
Ireland
Portugal
Sloveni
Switzerlan:I
Cypru
Franc
Hunga
Latvi
Lithuanial
[incumbents PSTN & IP Malt
Netherland
Norwa
Romani
Spain
Sweden
United Kingdom
IP Ital
Not taken into account due to the diversity of J

incumbents Finland

Czech Republic
Denmark
Luxembourg‘

Poland
Slovakial

TOTAL
3 main OAOs*

Mainly PSTN

Mainly |P

47




ERG (07) 83 final 080312

Netherland
Romania
Slovenia

Sweden|

Belgiu

Estoni
Mix of PSTN & IP Finland
Lithuania
Spain

Austri

Czech Republi

Missing Denmar
Luxembourg
Poland
Slovakia

Switzerland
TOTAL 28|

*The categorization in “Mainly PSTN", “Mainly IP" and “Mix of PSTN and IP" strongly depends on the answers given about fechnology
used by OAOs and markef shares.
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Table A2.4 (detail of Table 7 Number of operators by core technology of the 3 largest OAOs in all
countries)

Type of operator

Technology used

# of Operatorsl

OAOs

Mainly PSTN

Germany (3),
Ireland (3)

Mainly 1P

Mix of PSTN & IP

Belgium (2)
Estonia (1)
Finland (3)|
France (1)
Greece (1)

Hungary (1)

italy (2)
Lithuania (‘I)l
Latvia (1)
Portugal (1)'
Spain (3)

TOTAL

5s|
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Table A2.5 (detail of Table 8 Number of Countries by status on fixed termination rate)

Are FTRs symmetrical? Member State
Belgium
Cyprus
Denmark
Estonia
Finland
France
Germany
Greece
NO Hungary
Ireland

Italy

Latvia
Netherlands
Norway
Portugal
Romania
Slovenia

Spain

Austria

Czech Republic
Lithuania

YES Luxembourg
Malta

Sweden
Switzerland
United Kingdom
Poland
Slovakia
TOTAL 28

Missing
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Table A2.6 (detail of Table 10 Number of levels in OAQ’s termination rates)

Number of levels in OAQ’s termination rates (TR) Member State
France

Only local TR Spain
Austria
Belgium
Estonia
Greece
On'y single tandem TR Hungary
Italy

Malta
Romania
Switzerland

Lithuania
Only one TR (level not specified) Portugal

Slovenia
Czech Republic
Different TR for local and single tandem Germany

Netherlands

Same TR for local and single tandem Cyprus
Finland

Denmark
Ireland
Latvia
Luxemburg
Missing Norway
Poland
Slovakia
Sweden

United Kingdom
TOTAL 8
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Does the incumbent bear the cost of the interconnection links for traffic
directed to OAOs networks?

Member State

YES

Belgium
France
Hungary
Ireland
Italy
Norway
Portugal

Split between incumbent and OAO on a traffic basis

Estonia
Germany
Greece
Lithuania
Netherlands
Romania
Sweden

Split between incumbent and OAQ on another basis (infrastructure, ¥ costs,
distance)

Austria
Finland
Malta
Spain

NO

Cyprus
Denmark
Latvia
Slovenia
Switzerland

Missing

Czech Republic
Luxembourg
Poland

Slovakia

United Kingdom

TOTAL

28
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Does the incumbent pay switching ports to terminate traffic on the OAOs’
networks?

Member State

YES

Denmark
France
Ireland

Italy
Netherlands
Norway

NO

Austria
Belgium
Cyprus
Estonia
Finland
Greece
Latvia
Lithuania*®
Portugal
Romania
Slovenia
Spain
Sweden
Switzerland

Split

Malta

Missing

Czech Republic
Germany
Hungary
Luxembourg
Poland

Slovakia

United Kingdom

TOTAL

28
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Table A2.9 (detail of Table 14 Retail on-net/off-net tariff differentiation)

Is the incumbent allowed to differentiate among on-net and off-
net tariffs? Member State
NO Estonia
Belgium
Cyprus
Denmark
Finland
France
Germany
Greece
Hungary
YES Ireland
Italy

Latvia
Netherlands
Norway
Portugal
Romania
Slovenia
Spain
Poland
Slovakia
TOTAL 20

Missing
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Table A2.10 (detail of Table 15 Incumbent retail on-net/off-net differentiation)

Incumbent retail on-net/off-net differentiation

Member State

YES

Belgium
Cyprus
Denmark
Finland
Germany
Greece
Hungary
Italy
Latvia
Netherlands
Norway
Portugal
Romania
Slovenia

NO

France
Ireland
Spain

Missing

Poland
Slovakia

TOTAL

19
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ANNEX 3: ACCESS TECHNOLOGIES ADOPTED BY INCUMBENTS AND OAOs

Access technology

As regards technologies used by incumbent operators in their access network, PSTN is still
the main used technology in all countries in Europe. Nevertheless, many incumbent operators
have also developed other access technologies, such as WLL, naked DSL, Optic fiber, or
Cable.

Table A.3. 1 - Number of countries by incumbents’ and 3 largest OAOs access

technology
Type of operator Technology used # of Countries ™
| PSTN m
Incumbents BSTN + other :
Missing 6*
ITOTAL P
\With at least one of sl 12
he 3 largest OAOs  [caPle 12
using as its main ADSL (VOIP) 9
Optic Fiber 4
ccess technology:
VWLL 2

* Cyprus, Czech Republic, Denmark., Luxembourg, Poland, Slovakia.
** See Table A3.1a for details
*** Finland is not taken into account because of the large diversity of incumbents and OAQOs.

As regards technologies used by OAOs in their access network, Table A.3. 1 above and Table
A.3. 2 below show that the situation varies from one country to another. However, three main
access technologies can be identified for OAOs:

- PSTN (used in 12 countries and by 24 operators);
- Cable (used in 12 countries and by 18 operators);

- ADSL (used in 9 countries and by 19 operators).

Therefore, there is not a dominant access technology among the OAOs in Europe and it seems
that historical development of competition and regulation in each country is the main factor
explaining the local situations (strong position of cable operators, incentives for LLU, will to
develop optic fiber, etc.). Country geographic specificities may also have influenced the
OAOQOs’ technological choices.
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Table A.3. 2 - Number of operators by access technology of the 3 largest OAOs of all

countries
Technology used # of Operators™

OAOs' main access

l!echnologies PRt L
Cable 18
ADSL (VOIP) 10
IADSL + Optic Fiber 4
Optic Fiber 3
PSTN + ADSL 4
WLL 1
PSTN + WLL + ADSL 1
Other 1

[TOTAL 61"

*Finland is not taken into account because of the large diversity of incumbents and OAOs.

** See Table A3.2a for details.

Table A3.1a (detail of Table A.3. 1 Number of countries by incumbents’ and 3 largest OAOs access

technology)

Type of operator

Technology used

Member Stﬂ

Incumbents

PSTN

Switzerlan
United Kingdom

PSTN + other

Austri

Estoni

Greec

Netherland

Norwa

Sloveni
Spain
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Sweden

Not taken into account due to the diversity of incumbents

Finland

Missing

Cyprus
Czech Republic
Denmark
Luxembourq
Polan
Slovakial

TOTAL

28

ith at least one of
he 3 largest OAOs
using as its main

ccess technology :

PSTN

Austria
Estoni
Germany|
Hungary|

Cable

ADSL (VOIP)

Austrig
Belgiu
Estoni
Franci
Greec

Ital

Netherland
Sloveni

Sweden

Optic Fiber

Ital

Latvi
Slovenia

Swede

WLL

Estonial
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Romania‘

*In Norway two OAO use PSTN and ADSL.
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Table A3.2a (detail of Table A.3. 2 Number of operators by access technology of the 3 largest OAOs of all
countries)

Technology used # of Operatorﬂ

DAOs using as its Germany (3)

main access Hungary (1)
Ireland (3),

Italy (2 of the 3 main OAOs
PSTN Lithuania (2)
Malta (2)

Portugal (2)
Switzerland (2
United Kingdom (2)
Austria (1)

Belgium (2)
Estonia (2)
Hungary (2)
Lithuania (1),

Cable Malta (1)
Netherlands (1)
Portugal (1)

echnology:

Romania (2)
Spain (3)
Sweden (1)

Switzerland (1
Belgium (1)
Greece (3)
ADSL (VOIP) France (3)

Netherlands (1)
Slovenia (2

Italy (1),
Slovenia (1)

Sweden (2)
Optic Fiber Latvia (3)

Austria (2)
Norway (2)
IWLL Romania (1)

ADSL + Optic Fiber

PSTN + ADSL
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ther Norway (1)
TOTAL —

*Finland is not taken into account because of the large diversity of incumbents and OAOs.

PSTN + WLL + ADSL Estonia (1)
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ANNEX 4: METHODOLOGICAL APPENDIX
1. General methodology followed by the fixed termination project team

The IRG FTR PT organized the work in two steps:

% a detailed review of NRA’s practices and positions about regulation of market 9 and
management of asymmetries within their country;

5 elaboration of common positions to address questions related to symmetry/asymmetry;
> initial discussion on the Italian bottom-up LRIC model.

In this context, the following meetings were organized:

» February 20" 2007, Paris;

> April 19™ 2007, Naples;

> July 5™ 2007, Helsinki;

» August 312007 , Lisbon;

October 18™2007, The Hague.

v

» January 31%2008, Berlin

2. Collection of data

The data presented in this document come from a questionnaire circulated among the Fixed
Termination Rate Project Team (FT PT) members. The questionnaire is composed by
quantitative and qualitative questions reported in an Excel and a Word file respectively.

It has to be noticed that not all the NRAs (National Regulatory Authorities) of the countries
listed in the files circulated to the FTR Project team (PT) answered our questionnaire.
Furthermore, some of the respondent NRAs did not send complete data.

In order to overcome these problems, FTR PT, where possible, completed the data using other
available sources such as, for example, Cullen International or the EU Implementation Report.
The results of different draft of this document were circulated to the whole PT in order to take
into account comments and corrections.
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ANNEX 5: GLOSSARY

Delayed reciprocity: OAO’s tariffs at time “7” are set equal to the incumbent’s tariffs at
time “(7 - x)”. This imply that if incumbent’s tariff are declining over time, OAO’s tariff
will decline as well, but will never be equal to incumbent’s tariff (i.e. tariffs will not
become symmetric);

Glide path: OAQ’s tariff at time “#” are set higher than incumbent’s tariffs and are subject
to decrease at a predetermined rate or through a predetermined ratio/mark-up, such that
they will be equal to the incumbent’s tariffs in year “(¢ + x)”;

Mark-up: OAQO’s tariff is set to an upper or lower level than the reference taken. The
mark-up can be a percentage or a fixed value;

OAQ: Other Authorized Operator;

Reciprocity: OAO’s tariffs are calculated according to the proportions of traffic
exchanged at the different incumbent’s interconnection levels. It means equivalent tariffs
for equivalent offers;

Symmetry: OAQ’s tariffs are equal to incumbent’s tariffs. The tariffs considered are the
termination tariffs for interconnection at the closest relevant point to the called customer
for each operator.
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Part 2: Mobile Call Termination

Methodology followed by the mobile termination project team
General methodology

The ERG PT working on issues related to symmetry and asymmetry organized the work in
two steps:

- a detailed review of NRA’s practices and positions about regulation of market 16 and
management of asymmetries within their country
- elaboration of common positions to address questions related to symmetry/asymmetry

Collection of data

The data presented in this document come from both a questionnaire sent by the ERG Project
Team and the collected data in the context of the market survey on mobile termination
market.

The ERG PT sent a questionnaire on March 9th, 2007 and results were shared with the core
team for the first time in a meeting held in Naples on April 20th. Then, a first draft including
these results was circulated to the whole PT on August 8th, a second draft was circulated on
September 24th and a third draft was circulated on October 26th, so that comments and
corrections could be made.

Regarding the data collected in the context of the market survey on mobile termination
market, we used two sets of data, the one collected in January 2004 and the one collected in
January 2007. The purpose is to analyse how NRAs managed asymmetries during this period.
The assumptions used for this benchmark are:

- For those countries that differentiate between mobile termination tariffs for fixed-to-mobile
and mobile-to-mobile, fixed-to-mobile charges have been used.

- In order to obtain a homogenous comparison it has been supposed, for all countries,
3 minutes for average call duration; set-up charges were accounted for by the standard
formula™®.

- For those countries that did not communicate a peak/off peak ratio, a value of 1 (50/50) for
this ratio has been taken and for peak, off-peak and weekend traffic, 50%-25%-25% has been
used.

“Y The formula is (fixed set-up charge + price per minute*3)/3.

Given that the assumed length of average call duration is three minutes, in case mobile operators
charged the first minute or 30 seconds, the mobile termination rate would be obtained in the same way
as in the case where there is not any set-up charge.
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- Average MT Tariffs per country have been obtained through pondering the average MT
tariff of each operator by its market share, measured in terms of subscribers.

- Regarding the number of subscribers, it must be taken into account that different methods to
evaluate it are used among European countries (especially in the case of pre-paid consumers).
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1.1 Actual regulation of market 16
1.1.1 All countries identified a relevant market for each operator

25 NRAs from countries belonging to the European Union notified the voice mobile call
termination market at least once (Austria, the Czech Republic, Denmark, France, Greece,
Hungary, Ireland, Lithuania, Malta, Netherlands, Portugal, Slovakia, Sweden, United
Kingdom, Belgium, Luxembourg, Finland, Germany, Poland, Italy, Latvia, Spain, Cyprus,
Estonia, Slovenia). In addition, two NRAs belonging to EFTA (Iceland and Norway) and
Turkey issued a market analysis of mobile voice call termination market at least once.

All NRAs who notified market 16 used the definition of the Recommendation on relevant
markets — i.e. voice call termination.

The two countries having joined EU at the beginning of this year (Romania and Bulgaria) did
not notify market 16 yet. In Switzerland, there is no ex ante regulation on mobile voice call
termination, so issues are dealt through ex-post regulation.

1.1.2 All operators are SMP operators

All commercially-active operators were designated SMP operators by initial proposed
decisions by NRAs (but some decisions may have been suspended or annulled).
Consequently, the number of MNOs designated as SMP operators is identical to the number
of MNOs licensed and commercially active when the market analysis is notified in each
country (for countries with ex ante regulation).

1.1.3 Remedies are similar

The following obligations have been imposed in general across all countries to SMP
operators:

e access/interconnection obligation: this obligation was imposed to at least one
operators in the 28 countries having answered to our questionnaire‘”;

e non-discrimination: this obligation was imposed to at least one operator in the 28
countries having answered to our questionnaire;

*! Excluding Switzerland because of the absence of ex ante regulation
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e transparency:
o Transparency obligation: this obligation was imposed to at least one operator
in the 28 countries having answered to our questionnaire ;
o Publication of a reference offer: this obligation was imposed to at least one
operator in 19 countries from the 28 countries having answered to our
questionnaire.

A price control obligation was imposed by most NRAs (except in Slovak Republic, in
Switzerland), in most cases to all SMP operators (except in Finland, in Latvia, in Norway, in
Romania, in Denmark).

Accounting separation was imposed to at least one operator in 17 countries to enforce this
obligation (from the 28 countries having answered to our questionnaire). This obligation can
be differentiated by operators to impose a less strict accounting obligation (or none) to smaller
operators (as for example in Belgium, Finland and Latvia)

A price cap was set in 16 countries.

As a conclusion, it can be said that the regulation of market 16 is homogeneous for the
definition and the remedies imposed.

1.2 A similar remedy of price control but with different practices
1.2.1 Price control is multiform

Concerning price control obligations, 21 countries of the 28 having answered to our
questionnaire indicate that they imposed a cost orientation at least on the first mobile operator
having entered the market. For later entrants, the price control obligation can sometimes take
the form of a “non-excessive” or “fair and reasonable” price rule (e.g. Sweden, French
oversees territories).

A price cap was imposed in: Austria, Belgium, Denmark, France, Italy, Latvia, Luxembourg,
Norway, Portugal, Romania, Sweden, Turkey, and the UK. In Denmark, Latvia, Norway,
Romania and Sweden, the price cap was not applicable to all mobile operators.

1.2.2 Scope of glidepath may be different

Price control on 2G MTR. 3G MTR and / or on a single MTR applied to both 2G and 3G

23 NRAs have answered to the question whether price control is imposed on 2G MTR, 3G
MTR, or on a single blended MT rate - corresponding to a single MTR that is applied both
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when a call is terminated on its 2G network and when a call is terminated on its 3G network.
Among these 23 NRAs:

- 22 NRAs have imposed price control on a single MT rate applied to both 2G and 3G.

- Turkey’s NRA has imposed a price control only on 2G MTR as no UMTS licence has
been assigned yet in this country.

Price control on Fixed-to-Mobile termination rate and / or Mobile-to-Mobile termination rate

25 NRAs have answered to the question whether price control is imposed to F-M only, M-M
only, or to both F-M and M-M termination rates. All these NRAs have imposed price control
on both F-M and M-M termination.

Price control on an average MTR or on single parts of MT tariff structures

24 NRAs have answered to the question on the way price control is implemented, and
especially whether it is imposed on single parts of MT tariff structures (e.g. peak tariff, off
peak tariff, setup charges) taken individually, or an average rate specified by the NRA. To
specify this average, the NRA makes some assumptions, for example, on the split between
peak and off peak, the average duration of the call, etc.

Among these 24 NRAs:

- 19 NRAs have indicated the price control was imposed a MTR average.

- 4 NRAs have imposed it on single parts of MT tariff structures (e.g. peak tariff, off
peak tariff, setup charges).

- 1 NRA has answered price control was not specified yet: Lithuania (because of a court
case)

There are countries where differences in price control implementation could induce
differences in MTR levels MNO can apply — which correspond to countries where:

o setup charges (3 countries) or peak / off peak differentiation (8 countries) do
exist,

o and where thus, the way price control is implemented may affect the MTR
ceiling MNOs can not overtake.
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ERG 3

And costing tools are heterogeneous

Tools used to obtain cost references and / or to specify price control - different choices
possible

Potentially, NRAs have a broad choice regarding tools they may use for MT costing and
pricing:

top-down accounting data,

bottom-up model,

hybrid model (i.e. bottom-up model calibrated with data provided by MNOs),
international benchmark.

0 00O

They may choose a main tool; they may also want to use complementary tools.

The costing tool related to top-down accounting data produces cost references, which do
correspond to direct references to accounting records and asset registers, and are based on
real existing mobile networks and historical/current data.

The costing tool related to bottom-up models produces cost references coming from costs
elaborated through an engineering network model, which is a hypothetical mobile network.

When the model is closed to reality (especially in terms of network architecture and cost
structure), we say it is calibrated and does then correspond to a hybrid model. If not, it is a
purely bottom-up model.

The following 28 NRAs have answered to the question on costing and pricing tools used:
Austria, Belgium, Denmark, Germany, Finland, France, Greece, Italy, Ireland, Luxembourg,
the Netherlands, Norway, Portugal, Sweden, Switzerland, Spain, the UK, Iceland, Hungary,
Romania, Estonia, Lithuania, Malta, Slovenia, the Czech Rep, Latvia, Poland, and Croatia.

Hybrid model
Top down (Bottom-up model
accounting Bottom-up model calibrated with Ir&e;g:ﬂt:::l
data data provided by
MNOs)
Main tool 11 2 7 8
Complementary tool 2 0 1 5
In development 0 1 3 0

Note that two NRAs have two main tools:
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o Hungary’s NRA uses first top-down data provided by MNOs and then, if top-
down data lead to unacceptable results, a hybrid model

o Poland’s NRA uses both top-down accounting data and international
benchmark.

Ireland did not specify which main tool is used (only complementary tools are provided).

Even if NRAs have made the same choice. different practices for each choice do exist

1- Implementation related to top down accounting data

Answers to ERG questionnaire show large disparities in the way

o Top down accounting data are first produced
o Top down accounting data are then checked / verified, in order to be sure data
are quite reliable

16 NRAs use top down accounting data and answered to the question related to
implementation of this costing tool:

Cost accounting =
% : . g Audited by an
Top down accounting data specifications imposed by 2
NRAs? independent body?
Number of NRAs 11 14
% among NRAs using top down
accounting data as a main tool 58% 83%

Length of time series

Moreover, it appears only few NRAs have a long time series of top down accounting data.
Among the 13 NRA having already such data:

o 5NRAs have a time series for between 1 and 3 years (included)

o 3 NRAs have a time series for between 4 and 6 years (included)

o 5 NRAs have a time series over 7 years

o 1 NRA could not answer (Germany — confidential)
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2-Implementation related to bottom up model and hybrid model

11 NRAs have answered to this question related to model’s specifications, among them:

e 2 NRAs use bottom-up models as a main tool

e 7 NRAs use hybrid models (i.e. bottom-up model calibrated with data provided
by MNOs) as a main tool

e 1 NRA currently developing a hybrid model as a complementary tool to top-
down accounting data.

Please note however that one of the 2 NRAs using bottom-up model as a main tool
(Lithuania) could not answer to the questions related to model specifications, as the modelling
work is currently suspended because of a court case.

The consulting firm Analysys helped to develop the models of 7 NRAs, whereas the firms
Ovum, Ernst & Young and Ryan Associates developed 1 model.

All NRA having answered indicated they organised cooperation with MNQOs, at least on
conceptual choices related to the model.

Almost all NRA calibrated their model with real data.
Over the 10 models, only 2 include a modelling of UMTS networks.

A large disparity does exist regarding depreciation implemented in the model:
o 7 NRA chose to implement economic depreciation (even if this work covers
different forms of depreciation)
o 3 chose to implement linear depreciation (i.e. HCA)

o 1 chose to implement tilted annuity

Some NRAs have implemented more than just one depreciation method.

3- Implementation related to benchmark

As already mentioned above, 8 NRAs use international benchmark as a main tool for mobile
termination costing and pricing. International benchmark is a complementary tool for 5 NRAs
(3 as a complementary tool to top-down data and one as a complementary tool to bottom up
model).
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The sample (operators, countries, etc.) related to the benchmark used is very different from
one country to another, leading to possible different references.

1.2.4 Cost references may differ

Difference in cost used as price target

What is the cost reference? Hypothetical efficient operator, average of costs of operators,
operator with highest / lowest costs

NRAs may choose different cost references when implementing cost orientation. They can
consider that on a long-term basis, the targeted tariffs are:

- the cost of an efficient operator, and in this case, specify the main
characteristics of such an efficient operator (market share, frequencies allocation,
technologies used, etc.).

= This efficient operator is either defined in a model, or...

= .this efficient operator can also be defined by some NRAs through

benchmark

- the lowest cost of all the MNOs, assuming that the MNO bearing the lowest
cost is the one which has to be considered as efficient
- the highest cost of all the MNOs, assuming that all the MNO must be able to
recover their own borne costs and that the ones bearing MT costs which are below
this reference are more efficient than expected, and can keep the ‘over-efficiency’
benefits
- the average cost of all the MNOs
- the actual (real) cost of each MNO assuming that every MNO must be able to
recover their own costs

Some NRAs also do not clearly precise which cost references they use to implement cost-
orientation (answer: undecided yet).

Practically, NRAs have made the different following choices (according to our questionnaire):
- 8 of them chose the cost reference of an efficient operator

- 1 uses the lowest cost of all the MNOs

- 3 use an average or a weighted average of costs of all the MNOs

- 2 use the highest costs of operators

- 2 use the actual costs of each operator

- 4 use a benchmark

- 5 did not decide yet
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1.2.5 Different implementation of remedies leading to different mobile
termination rates

In conclusion, even if most countries imposed a cost orientation remedy (or a cost-oriented
price cap), the differences in the implementation of this remedy can lead to discrepancies, not
only in the management of asymmetries, but also in the average tariffs imposed.

0,2 -
0,18 -
0,16 m
0,14 UL
0,12 HHH
0,1 - -HHHHHHHHHHHHHF

0,08 - - --HHHHHHHHHHHHHHHHHHHHHHE

0,06 - . AHHHHHHHHHHHHHHHHHHEHHHHE |

0,04 s o ~HHHHHHHHHHHHHHHHHHHHHHE

H 1 T H HHH HH

T

0,02 -
0

I
Il
\
\
\
I
I
1
|
I
[

Cyprus
Sweden
Finland |
Romania
France

Lithuania |

Turkey |

UK |

Austria |

Latvia |
Belgium |

Germany

Norway |
Denmark |

Spain
Hungary |
Croatia 4
Ireland

Czech Rep |

Poland

Iceland
Malta |
Italy

Greece

Portugal |
Slovak Rep. |
Luxembourg |
Netherlands
Switzerland |

Slovenia |

Estonia
Bulgaria |

Figure 9: ERG MTR benchmark of average MT tariffs as of July 2007*

These differences in MT tariffs can partly be explained by national specificities, but they also
rely on differences between practices and principles followed by NRAs.

® htip://erg.ew.int/doc/publications/erg 07 61 _revl mitr_upd snpsh_f publ.pdf. In Austria, the court of appeal
annulled the decision which was in place at the time of the publication of the benchmark of January 2007. TKK
took a new decision with retrospective effect (as well as for the future) on 15th October 2007: tariffs of Austria
take that decision into account.
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2.1 A significant reduction of MTR asymmetries between 2004
and 2007

In this context, asymmetry refers to where there are differences between MTRs of MNOs
within the same member state. (In this sense, asymmetry refers to charge levels, rather than to
differentiation of SMP remedies, e.g. price control versus fair and reasonable).

Thanks to the collected data, the PT elaborated:

- An analysis of the differences between MTRs in January 2004 and January 2007, in
order to establish if, comparing a stable sample of 84 operators, a reduction of
asymmetries could be observed ;

- A forward-looking analysis of NRAs positions in order to draw a panorama of
asymmetry treatment in decisions setting MTRs in the future.

2.1.1 A significant reduction of asymmetries...

Comparison of the MTR benchmark between January 2004 and January 2007

Countries represented in the MTR benchmark are: Austria, Belgium, Denmark, Germany,
Finland, France, Greece, Ireland, Italy, Luxembourg, the Netherlands, Norway, Portugal,
Sweden, Switzerland, Spain, the UK, Iceland, Hungary, Romania, Bulgaria, the Slovak Rep.,
Estonia, Lithuania, Malta, Slovenia, the Czech Rep, Cyprus, Latvia, Poland, Croatia, and
Turkey.

According to the MTR benchmark dated from January 2007, 25 countries allow asymmetric
MTRs and 6 countries already applied symmetric MTRs in January 2007.

Comparing a stable sample of operators, the 84 operators which are both in the benchmark of
January 2004 and in the benchmark of January 2007, it is observed that:

January 2004 January 2007
Proportion of“ operators with 47 % 39 94
an asymmetric MTR
Average asymmetry 1.4 c€ 0.9 c€
(simple average of all asymmetries,
including operators from countries without
asymmetries)

Sample: the 84 operators which are in the ERG benchmark on mobile termination market of both January 2004
and January 2007
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40 operators had a higher MTR than another operator in their country in January 2004. For 7
of these operators (18% of the operators with an asymmetry), the asymmetry disappeared
during these 3 years.

But even if the asymmetry does not entirely disappear, there is a movement towards a
reduction of asymmetries, as in January 2004, the average asymmetries (within their own
countries) among these 84 operators was 1.4 c€ compared with 0.9 c€ for the same operators
in January 2007.

2.1.2 ... in a context of MTR’s decrease

The decrease of asymmetries has been observed in relation with a decrease of the general
level of mobile termination rates on the same period.

Comparing the evolution of the benchmark published by the ERG between January 2004 and
January 2007 (the sample includes countries with available data for both 2004 and 2007),
significant decreases of MTR levels appear. The average decrease between 2004 and 2007 is
about 26%, with very important disparities between countries, from 0% in Lithuania till 51%
in Slovenia. In absolute value, the decrease was in average 4 c€/min, reaching 11,1 c€/min in
Portugal.
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Figure 10: MTR decrease in % between January 2004 and January 2007, according to
the benchmark published by the GRE®
It appears that there is a slight relation between the decrease in percentage of MTRs levels
and the level in January 2004, as represented on the graph below, indicating that usually the
countries with higher MTRs have reduced their levels more significantly.
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Figure 11: Decrease in percentage depending on MTR level of January 2004

In the past, it can be observed that the reduction of asymmetries (36 % in the sample of
operators) has been faster than the reduction of levels (27 % for countries in both
benchmark)“.

“n Hungary since February 2007 the average MTR is 0,0986 euro/min Except for ERG data. all answers of
NHH are in line with this new MTR. In Austria, the court of appeal annulled the decision which was in place at
the time of the publication of the benchmark of January 2007. TKK took a new decision with retrospective effect
S-qas well as for the future) on 15th October 2007: tariffs of Austria take that decision into account.

These two numbers are not stricly comparable as the first one is an average calculated by operators
(for the 84 operators which are in the ERG benchmark on mobile termination market of both January
2004 and January 2007) as the second one is an average of average mobile termination rates for the
countries in the ERG benchmarks on mobile termination market of both January 2004 and January
2007.
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2.1.3 ...and a context of incentives given by the Commission to have
symmetric rates

In many cases, the Commission indicated in different comments that “termination rates
should normally be symmetric and that asymmetry, acceptable in number of cases, requires

an adequate justification.” (Case BE/2006/0433, Case FR/2006/0461. Case FR/2007/0596.
Case LV/2006/0464. Case LV/2007/0574).

2.2 Positions of NRAs regarding the implementation of
symmetric mobile termination rates

2.2.1 Implementation of symmetric MTRs...

MTRs symmetry between operators using exactly the same technology

Regarding symmetry for operators using exactly the same technology (either 2G only, 2G/3G
or 3G only) with similar frequencies allocations, most NRAs indicate that they already apply
symmetric rates.

Symmetry Official position
Somang planed to be for symmetry Asymmetry will | No position yet
alregd = h'{l od introduced by | but not planned | be maintained on symmetry
VP the end of 2009 yet
9 NRAs
11 NRAs + 1 NRA by 2012 2 NRAs 1 NRA 7 NRAs
S 7 \ J
" Y

3 % of NRAs do not (or cannot)
plan to enforce symmetry

82 % of NRAs enforce or plan
to enforce symmetry

The answer was provided for operators currently on the market (answers do not apply for
possible new entrants). Poland answered only regarding SMP-operators.

All NRAs having already a policy or a position on symmetry in that case support symmetry.
Only Switzerland said that asymmetry will be maintained, because there is no ex ante
regulation on market 16 in that country.
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The 28 following NRAs answered to this question (2 NRAs are accounted for twice as they
fall in two categories at the same time, for example indicating that symmetry is but with no
position on symmetry yet):

Austria, Belgium, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece,
Hungary, Iceland, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Romania, Slovak Republic, Slovenia, Spain,, Switzerland, Turkey, UK.

MTRs symmetry between 2G operators with different frequencies (e.g. 900 vs 1800)

Regarding symmetry for 2G operators with different frequencies allocations (typically 900
MHz versus 1800 MHz), there is also a trend towards symmetry, as 5 additional NRAs planed
to introduce symmetry by the end of 2009.

Symmetry Official position
Symmetry planed to be for symmetry Asymmetry will | No position yet
alre::ln sbolied introduced by | but not planned | be maintained on symmetry
Y app the end of 2010 yet
0 NRAs 6 NRAs 2 NRAs 2 NRA 7 NRAs
N = >
h'd Y
47 % of NRAs enforce or 12 % of NRAs do not (or

plan to enforce symmetry cannot) plan to enforce

The 17 following NRAs answered to this question (1 NRA is accounted for twice as due to a
multiple answer):

Austria, Belgium, Denmark, Finland, France, Germany, Greece, Italy, Latvia, Lithuania,
Malta, Netherlands, Romania, Spain, Sweden, Switzerland, Turkey, UK.

The 8 following NRAs indicated that this question is not applicable in their country: Estonia,
Hungary, Iceland, Ireland, Italy, Lithuania, Portugal and Slovenia.

Comments by the Commission

The Commission has in several occasions stated that the difference in frequencies allocations
(GSM900 compared to DCS1800) can be considered as an “objective cost difference which is
outside the control of the operators concerned” (Case BE/2006/0433, Case FR/2006/0461,
Case LV/2006/0464) , but it “expects the differences related to technology to be small”.
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MTRs symmetry between 2G and 3G only operators (e.g. between 2G only and 3G only
MNOs, or between 2G & 3G and 3G only MNOs)

Regarding symmetry between 3G-only operators and 2G-only or 2G/3G operators, the
following practices/positions are applied:

Symmetry Official position
Symmetry planed to be for symmetry Asymmetry will | No position yet
alregd sooled introduced by | but not planned | be maintained on symmetry
YERD the end of 2008 yet
0 NRA 2 NRAs 1 NRA 0 NRA 4 NRAs
N— ¥
~

43 % of NRAs enforce or
plan to enforce symmetry

It can be observed that the level of asymmetry allowed for 3G-only operators is still
important, the possible reasons being that that 3G-only operators are new entrants and/ or
have higher exogenous costs:
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Figure 12: MTR asymmetry of 3G operators in % (compared to the operator with the lowest MTR)
by operator related to the level of the lower MTR in the country (January 2007)

The 7 following NRAs answered to this question: Austria, Denmark, Estonia, Italy, Latvia,
Sweden and UK.
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Comments by the Commission

The Commission recognises that, in certain exceptional cases, an asymmetry might be
Jjustified by objective cost differences which are outside the control of the operators
concerned, such as different network topologies due to the use of specific frequency bands
(Case 1T/2007/0659).

2.2.2 ... in a context of further decreases of termination rates

As for the future decisions, the table below summarizes decisions made in European countries
for the main operators in each country.
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Figure 13: Price control (in ¢€) imposed on the main mobile operator for countries having announced
levels from 2008

Further decreases of mobile termination rates are foreseen, even if it appears that different
levels are used as target levels.
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3.1 Advantages of symmetry on a long-term basis

As stated in the introduction, in the long run symmetric mobile termination rates may
contribute to enhancing static economic efficiency (limiting allocative and productive
inefficiencies), investment, innovation, regulatory certainty, and, lastly, overall welfare.

Assuming that the market for mobile termination is competitive should lead to symmetric
rates for MTRs, considered as homogeneous products (unless proven otherwise). In fact, in a
perfectly competitive set-up, entrants are price-takers and therefore face strong incentive to
reduce their costs to the efficient level.

In order to determine whether applying symmetry or asymmetry is the proportionate way for
regulating termination rates, objective of regulation as set out in Article 8 of the Framework
Directive ('FD') should be clear. Article 8 (2) FD requires NRAs to promote competition by
among other things ensuring that all users derive maximum benefit in terms of choice, price,
and quality, and that there is no distortion or restriction of competition in the electronic
communications sector. In relation to these obligations, NRAs could therefore consider
whether MTRs contribute to providing efficient price signals to consumers and avoid creating
regulatory distortions in related markets. NRAs should also take account of minimization of
regulatory costs and regulatory uncertainty.

In this respect, the objective of regulation should be kept in mind examining the different
reasons to allow asymmetric rates, and more specifically the different cost drivers
summarized on the chart below:
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Figure 14: Different cost drivers

Allowing asymmetric termination rates differences over a too long period of time can lead to
inefficiencies and be detrimental to competition and welfare. For example, it will provide
limited incentives to cost minimization, distort price signals and high cost operators will be
allowed to pass their inefficiencies on to consumers. In addition, it could provide MNOs with
an unjustified advantage when competing against other MNOs, such as in retail mobile
services.

Promotion of symmetry

Termination rates should normally be symmetric and asymmetry, acceptable in some cases,
requires an adequate justification.

3.2 Advantages of asymmetry on a transitory basis

As stated in the economic introduction, under some circumstances asymmetric mobile
termination rates may be justified for example to take into account differentiated conditions of
spectrum allocation or to encourage the growth of a new entrant on the market, which suffers
from a lack of scale due to late market entry where such promotion of competition is needed
and justified. Indeed, asymmetric mobile termination rates allow higher expected profits in
the short term and strengthen the relative competitive position of those MNOs permitted to
charge higher MTRs, thereby leading to increased competition in the long term to the benefit
of end users. In other words, in certain circumstances it may be appropriate for a regulator to
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allow asymmetric rates for a limited time period — where the positive effects for competitors
benefiting from asymmetric MTRs more than offset the risk of competitive distortion, and
trading off short-term inefficiency for long-term objectives (such as long term efficiency). In
such circumstances, asymmetric MTRs, by encouraging entry, contribute to dynamic
efficiency and favor infrastructure based competition. Whether it is appropriate to make such
a trade off depends on a range of factors that differ between countries. For example, the
benefits of promoting long-run competition may be greater where retail markets are relatively
concentrated.

In any case, regulators should bear in mind that asymmetric regulation is sustainable only on a
transitional period, because asymmetric regulation can also result in a number of drawbacks,
among which an increase of off-net tariffs of the incumbent operators, competitive distortion,
lower incentives to invest and innovate, risk of inefficient entry, etc. Furthermore, when
opting for such an entry-friendly policy, the regulator must be able to commit itself on a
sunset clause (for transparency of the regulatory signal).

In addition to the potential justifications discussed in sections 3.3-3.5 below, temporary
asymmetries reflecting the different start points for different operator’s glide paths can also be
legitimate. NRA’s take a range of factors into account when specifying glide paths and, in
certain circumstances, requiring gradual convergence from historically asymmetric MTRs
may be appropriate. For example, the instantaneous removal of asymmetries in MTRs that
had previously been permitted may (but not necessarily) unduly disrupt an MNO’s operations
or undermine regulatory certainty.

3.3 Exception to symmetry justified by objective exogenous cost
differences

Exogenous cost differences are an issue as far as deciding whether mobile termination rates
should be symmetric or tend to symmetry over time.

Although there are nuances among NRAs that followed this approach, if mobile operators had
control over all factors and decisions that influence their costs, in a hypothetical (perfectly)
competitive market for a homogeneous product, all operators would charge the same price
and moreover, over time, their costs will tend to be equal. This could justify setting identical
MTRs for all mobile operators.

However, to the extent that some exogenous factors could prevent mobile operators from
being able to adjust their costs to those of the most efficient operator, these cost differences
could be reflected in differences in the regulated MTRs of various operators.

In the majority of European countries, mobile operators were licensed and entered
sequentially and as a result they have often obtained the rights to different spectrum
frequencies that support different technologies. This may mean that mobile operators with
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different spectrum endowments have different costs. As an example, operators having
received only 1800 MHz frequencies for 2G may face higher coverage costs to cover the
territory or to insure indoor coverage, than operators having rights to 900 MHz. The impact
on deployment costs is closely related to geography and topography of each country.

Spectrum licensing processes can also account for exogenous cost differences. When licenses
are sold at market price (usually through an auction), the fact that a frequency band is only
suitable for a more expensive technology should be compensated by a lower market price for
this license. Anyway, it should be noted that auction prices depend on number of factors and
do not necessarily lead to a price reflecting accurately the cost of technology. Nevertheless, in
that case, licences’ prices cannot be considered as exogenous. However, when licenses aren’t
granted at market price, operators will incur exogenous cost differences. Given that these cost
differences do not correspond to inefficiencies they can be taken account of when regulating
tariffs. Such would be the case for an overwhelming majority of countries, for which
historically, licensing process for 2G spectrum was not set up in a way that active players had
initially acquired licenses at market price.

It must be stressed that in the case where mobile operators have access to different
frequencies supporting different technologies, to the extent that this leads to differences in
costs, the following action can be taken by the regulators:
e Spectrum differences can be evened out, e.g. by aligning the spectrum
endowment of operators ;
e objective exogenous cost differences existing between operators can be
reduced or removed (e.g. by introducing a market mechanism on spectrum
such as secondary market).

Anyway, if a NRA regulates MTRs based on actual costs of operators, this difference should
be taken into account as long as the operator incurs additional costs because of frequencies
allocations if all operators did not acquire their licenses at market price.

If MTRs are regulated based on forward-looking costs, then the exogenous difference may
need to be taken into account for as long as it persists. However, in a forward looking
approach, exogenous cost differences due to different spectrum holdings may be eliminated if
there is a fully functioning secondary spectrum market or if regulatory action aligns the
spectrum endowment of operators (in a forward looking approach).

A possible way of actively reducing such asymmetries could be to request that NRAs which
permit asymmetry on the basis of such cost differences commit themselves (in their remedies
decisions for instance) to considering whether it is appropriate to promote actions such as the
introduction of market mechanisms for spectrum or spectrum alignment, and to give some
details on the timeframe of such actions.

Experiences of Germany and United Kingdom are provided in Annexe D.
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Comments by Commission on different technologies

The Commission recognises that, in certain exceptional cases, an asymmetry might be
justified by objective cost differences which are outside the control of the operators
concerned, such as different network topologies due to the use of specific frequency bands
(Case IT/2007/0659).

Justification of asymmetry for a transitory period because of exogenous
cost differences

When there are differences in costs that are due to exogenous factors, outside the control of
operators, asymmetric rates that reflect the cost differences may be justified. At the moment,
the only example, which is not related to a late entrance, identified by ERG is cost differences
due to the spectrum licensing holdings however other examples of exogenous cost differences
may also arise.

When the spectrum licensing process is not set up in a way that all active market players
acquired their licenses at market price, usually through an auction, operators may face cost
differences outside of their control. Assuming that these cost differences are properly
evaluated, they may justify an asymmetry (national market conditions may justify to promote
symmetry, even through objective cost differences still exist, or cost differences can be
considered as too uncertain or limited to be taken into account).

The duration for which asymmetric rates may be justified depends on the following factors:

- differences in frequencies endowments and technologies could be reflected in different rates
being set as long as they result in cost differences;

- as long as there is no fully functioning secondary spectrum market or until a regulatory
action aligns the spectrum endowment of operators (in a forward looking approach)

In addition to the foregoing, temporary asymmetries reflecting the different start points for
different operator’s glide paths can also be legitimate. For example the instantaneous removal
of asymmetries in MTR's that had previously been permitted in view of reaching a limited
asymmetry based only on exogenous cost differences may (but not necessarily) unduly disrupt
an MNO's operations or undermine regulatory certainty. NRA’s take a range of factors into
account when specifying glide paths and, in certain circumstances, requiring gradual
convergence from historically asymmetric MCT rates may be appropriate.

In any case, as soon as possible, NRAs should consider whether it is appropriate to eliminate
cost differences due to frequencies allocation either by aligning spectrum endowment of
operators or by ensuring that licenses are acquired at market price, so that the asymmetry can
be removed.
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3.4 Exception to symmetry for a significantly late entrant on a
transitory base

3.4.1 Relation between entry delays (and market shares) and MTR
asymmetries

First, before exploring the pros and cons of allowing asymmetric MTRs for significantly late
entrants, this paper explores the current situation, analysing the link between the degree of
MTR asymmetry and entrants’ market shares and entry delay as of January 2007.

The consequences of differences in entry date, which are in most cases outside the control of
the operators, is more objective than the market share and, under certain circumstances, may
justify asymmetries on a transitory basis. Indeed, it is possible to observe differences in
market shares between two operators even if there are no differences in market entry date. In
such cases, other factors, which are endogenous (i.e. within the control of MNOs), can explain
these market share differences, for example because of differences in their efficiencies in
running their network and business in general.

What we observe is that there is not a strong consistency throughout Europe regarding MTR
asymmetry, which is granted on the basis of entry delay. Indeed, the range of asymmetry
granted (in %, compared to the lowest MTRs in the country) on the basis of similar time of
market entry varies significantly between countries.

In average, MTRs of operators having between 3 and 5 years of entry delay are 17% higher
than the lowest MTR in their country, and MTRs of operators having between 6 and 11 years
of entry delay are 35% higher than the lowest MTR in their country.
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Figure 15: MTR asymmetry in % (compared to the operator with the lowest MTR) related to delay of
entry on the market (compared to the first operator entering on the market

Taking into account market shares is less straightforward, as this factor is not entirely outside
of the control of operators: they can increase more or less rapidly their scale by competing
more or less fiercely. Nevertheless, as an efficient late entrant needs time to acquire a
significant market share, and given that economies of scale are directly related to market
shares, this factor should be examined.

According to the MTR benchmark dated from January 2007, operators with a market share
below 10 % have, in average, a termination rate level higher than the lowest MTR in their
country of 47 %. Considering operators having between 10 and 20 % of market share, the
termination rate level is in average 13 % higher than the lowest MTR in their country.

[t appears that an asymmetry towards operators with a very small market share is a
widespread phenomenon in Europe, even if there are major discrepancies in the actual levels

attained.
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Figure 16: MTR asymmetry in % (compared to the operator with the lowest MTR) by operator related to
market share

In conclusion, there is a clear relation between asymmetry and entry delay / market shares,
even if practices differ in Europe for:

- level of the asymmetry

- period to maintain the asymmetry (in the case of entry delay)

- market shares to maintain asymmetry (in the case of market shares)

In its comments, the Commission explains that “the fact that an MNO entered the market
later and has therefore a smaller market share can only justify higher termination rates fora
limited transitory period. The persistence of higher termination rate would not be justified
after a period long enough for the operator to adapt to market conditions and become
efficient and could even discourage smaller operators from seeking to expand their market
share.” (Case BE/2006/0433, Case FR/2006/0461)

3.4.2 Asymmetry for a significantly late entrant

In this part, we do not deal with MTR asymmetries justified by different technologies and
frequencies, as they are covered in the previous section.
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This paper does not cover the valuation of MTRs. and figures and reasoning provided may

depend on a specific choice of depreciation. In particular. some NRAs have developed
economic tools such as economic depreciation. which. combined with traffic forecasts.
reduces the impact of year-on-year variations over time due to changing asset utilisation. As a
result. the fact that a new entrant has a small scale at the beginning of its activity does not
imply that the unit cost of termination rates for this operator is necessarily very high. In
addition. unit costs of a late entrant may be affected by different costs of capital depending of

the economic depreciation which is used.

As stated, an entrant-specific asymmetry in MTRs must reflect exogenous cost differences of
the late entrant, so that it promotes efficiency and it does not lead to competitive distortions.

Putting aside the fixed costs incurred by any given operator, a recent MNO cannot from the
start have a comparable customer base to his existing counterparts. Assuming that using the
same technology and the same spectrum over the same geographical area, fixed costs of all
operators should be (or, for the reason of efficiency or similar regulatory coverage
requirements, must be) equal or very close to equal. However, in the short run, the new
coming MNO does not benefit from comparable economies of scale and efficiency since it is
has fewer customers. As a result, NRAs may observe that the late entrant incurs a higher per
unit cost for all services (including termination) than its competitors (if costs are allocated
across lifetime volumes then this effect will potentially be more limited).

In order to acquire a significant market share after a certain period of time, MNOs must
benefit from the economies of scale, increase their market share, and their traffic volume. This
seems to be the key factor for a MNO in order to enhance efficiency. When recent entrants
have higher unit costs, it can be appropriate to allow them to benefit from asymmetric MTRs,
which allow them to recover higher termination costs. This is recognized by the majority of
NRAs, who mostly allow such initial asymmetries.

Nevertheless, NRAs should avoid allowing differences in MTRs that do not only cover higher
per unit costs faced by the newcomer for termination but also subsidise retail services, since
MNOs compete on retail not on wholesale market. Indeed, such practice could act as a
disincentive for efficiency gains and could furthermore distort retail competition among
operators.

The presumption that each operator must gain scale after a certain period of time leads us to
ask ourselves three issues:
e The relationship between economies of scale and efficiency
e What is the cost of a new MNO during the “starting or transition period”
and which is the highest mobile termination tariff acceptable?
e When must a new MNO become efficient regardless of economy of scale
gained, in other words, when does the “starting or transition period” end?
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Relationship between economies of scale and efficiency

Assuming that an efficient MNO does optimally exploit its technologies and spectrum, the
comparison of static efficiency/inefficiency by using per unit cost is possible only when the
economic conditions are the same for all companies. In other words, it is relevant if the source
of a new operator’s higher per unit costs is such an operator’s low initial volumes meaning
that it does not benefit from economies of scale to the same extent as its competitors, as
represented on the graph below

Comparative efficiency + Unit cost
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Figure 17: Comparative efficiency for industry with economies of scale

On the other hand, following a dynamic approach, an efficient MNO tends also to optimally
diminish its per unit costs with sufficient economies of scale and scope (market share, traffic
volumes, diversity of services, overall economical behaviour, etc).

Several LRIC models that have been or are being implemented do therefore use the costs of a
hypothetical MNO, which is usually defined with the equally distributed market share™®.
Indeed an existing MNO with the lowest MTR calculated does not necessarily represent the
most efficient MNO. Calculating cost for mobile termination on the basis of a hypothetical
operator however is one possible approach that provides a balance between scale (dis-)
economies and productive (in-)efficiency.

By that, we can conclude that being efficient in call termination ultimately means having
relevant costs covered by charging MTR equivalent to that of an efficient MNO, assuming of

45 |f n is the number of operators, the market share of the hypothetical operator is then 1/n
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Figure 18: Relation between market share and unit MTR costs (in c€/min) according to
the Romanian model by ANRC

The guidance, when a cost-based approach appears as “unreasonable™, would therefore be to
set a “reasonable” price, and NRAs should specify their understanding of “unreasonable”, as
the lack of predictability is harmful for the market — for sellers as well as buyers of
termination. Indeed, if pricing of call termination (or at least the level of asymmetry) is
predictable enough, existing MNOs know what they can expect in terms of MTRs in case of a
new entrant, and also new MNO would have more evident expectations when undertaking
market entry.

These problems would be reduced if we assume that there would be an appropriate
“reasonable™ asymmetry rate defined before (or at) the entry on the market. The question is,
however, how to determine the level of asymmetry, which will play the role of entry
assistance for the late entrant without having significant disadvantageous influence on other
market players, and ultimately end-users.

First, it must be highlighted that a too high level of asymmetry can be damaging for the new
entrant, even if the short term effect on its financial balance is positive. Wholesale prices
MNOs are paying to terminate each other’s calls, when very high, are reflected in higher retail
prices of outgoing calls from other operators towards the new operator, so the new operator
might be perceived as an expensive operator. The new MNO will therefore have less
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incoming traffic and less customers to its network. This may disable new MNO from
achieving certain level of efficiency during some time.

The advantages of allowing a recent entrant to recover its efficiently incurred costs should be
kept in mind, along with the potential negative side effects of an “unreasonable” asymmetry,
as discussed. This initial level should be accompanied by a glide path towards symmetry

When the initial MTR cannot be set in strict relation with per unit cost incurred by the new
entrant (because it leads to “unreasonable™ rates), the imposition of a “reasonable” upper limit

to the MTR of a new entrant can be simplified by the following equation where Y; is the initial
asymmetry factor:

| MTRxew vnioi= MTRNCUMBENT MNO x Vi)

As an example, a reasonable Y; can be set at 1,5 because of entry delay, because one can see

that even in cases of the highest asymmetries in the Member States current y hardly exceeds
1,5: among the 98 operators in the ERG MTR benchmark from January 2007, only 7 have an
asymmetry above 50%.

Anyway, the initial asymmetry must be analysed regarding national specificities such as the
potential additional costs faced by the late entrant, the entry delay, the impact of such
asymmetry, the competition (including the number of MNOs)... The NRA should verify
whether entry assistance in the early phases is more likely to generate benefits (higher degree
of competition in the future) and that these benefits are sufficient to outweigh the costs
imposed on consumers in the form of distorted price signals.

NRAs should impose a maximum price. If the new MNO chooses to voluntarily charge prices
below this amount, it should be allowed to do so. As already mentioned, the new MNO will
have to gain enough scale during the transitory period towards symmetry.

The glide path during this time must enable new MNO to gain economies of scale (market
share, traffic volume) but on the other hand to look for its own efficiency from the beginning.
This would incentivise the late entrant to lower its costs as much and as quick as possible but
still allow it to enjoy the benefit of higher MTR. Asymmetry (y) will persistently decrease to
the final level 1 (corresponding to symmetry).

When new MNO must become efficient regardless of economy of scale gained, in other
words, when does the “starting or transition period” end?

The transitory period to set a glide path should be determined taking into account the capacity

of the late entrant to reach the cost level of an efficient operator (with, among other factors, an

“efficient™ market share™). Factors which may be relevant to the length of this period include:
- The date of entry

93




ERG (07) 83 final 080312

- The maturity of the market: it is easier for a late entrant to acquire a significant market
share in a growing market than in an already highly-penetrated market

- The fluidity of the market and the churn rate*’ if the mobile market suffers from high
switching costs, such as non-effective number portability, hard process to terminate a
mobile post-paid contract, long minimum duration of contract or SIM-locking of
handsets, then the churn is lower and consequently a late entrant will have higher
difficulties to acquire a significant market shares. The network effects by existing
operators can also impact the fluidity of the market: if existing operators created
strong networks effects within their customers, by example offering very low-price or
free calls between their users, a late entrant may have more difficulties attracting
customers from other networks.

- An efficient rate of customer acquisition (for example, in a market with n players, it
might be assumed that each “efficient” player attract 1/n of customers subscribing to a
new contract)

- The level of competition in the market (the number of players)

As an example, in a mature market*® with 3 operators and 1 new entrant, and a churn of
30 %%, if the 4™ operator acquires 25% (the same proportion as its competitors) of customers
who change of operators, its market share would be:

0 years 1 year 2 years 3 years 4 years 5 years 6 years

Market

0% 8% 13% 16% 19% 21% 22%
share

in the sense that we use the churn rate as a proxy for "available customers".

Besides regulatory work and conditions that NRAs must take care of, MNO must also be
aware of his share of responsibility and usual risk for success on the market. Other relevant
evidence might include historic data on changes in operators’ market shares (i.e. the
performance of previous entrants) and forecasts of operators’ market shares that have been
produced by market analysts or the operators themselves.

The resulting assumption on market shares of the late entrant can be used to decide the length
of the transitory period. In the previous example, assuming that such market shares lead to
similar costs at the end of the 5 year (this is only an assumption), then the transitory period
could last 5 years.

Then a glidepath should be set to decrease the asymmetry during the transitory period. Two
solutions can be suggested:

7 The churn rate can be a good proxy. However the churn rate is both endogenous and exogenous
and depends among other things also on the efficiency/performance of new operators.

“8 Hypothesis of 0% for market growth

“ Hypothesis of 30% of existing customers switching from their operators to a different one.
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- alinear reduction of Y;, with the previous example (from 50%):

1" year | 2dyear | 3dyear | 4thyear | Sthyear | 6th year
Asymmetry 50% 40% 30% 20% 10% 0%

- a time profile for the asymmetry reduction, which is either “reasonable” or based on
cost references if they are not “unreasonable™.

Justification of asymmetry for a transitory period for a late entrant to
take into account its lower economies of scale:

The fact that an MNO entered the market later can justify an asymmetry for a transitory
period.

The advantages of allowing a recent entrant to recover its efficiently incurred costs should be
kept in mind, along with the potential negative side effects of an “unreasonable” asymmetry.
When the initial MTR cannot be set in strict relation with per unit cost efficiently incurred by
the late entrant (because it leads to “unreasonable” rates), the imposition of a “reasonable”
upper limit should be favoured.

This initial level should be accompanied by a glide path towards symmetry.

National factors that may be relevant to the length of this transition period include:
- The maturity of the market

- The fluidity of the market

- The level of competition in the market

The following profiles of glidepaths can be used:

- a linear reduction of asymmetries (good solution if the NRA does not use a bottom-up
model)

- a reduction taking into account the amplitude of the additional costs faced by the late entrant
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3.5 Exception to symmetry during the transitory period before
MTRs are at costs

During the last years, we observed significant reductions of MTRs level in Europe, but
despite these decreases, many NRAs did not reach the real cost level yet. As is well
established, MTRs should be set at costs as soon as possible, and indeed symmetrically across
operators in the long term (notwithstanding the considerations of this paper). Where MTRs of
incumbents/entrants are not yet regulated to cost, competitive distortions may appear, some
potentially at the expense of the smaller operator.

The following exception to symmetry is not an assistance to take into account an entry delay,
rather this is a compensation to take into account the delay to implement the cost orientation,
and particularly the consequent competitive adverse effect of above-cost MTRs on small
operators. In particular, in this still ongoing short transitional period before MTRs are actually
regulated at cost, this may create a situation whereby smaller operators are unduly
competitively disadvantaged. This disadvantage could arise where certain retail price
structures — on-net/off-net price differentials — that may result from high MTRs create a net
outflow of traffic for smaller operators. This mechanism and the associated assumptions and
competitive implications are explained further below.

In other words, this section of the common position does not apply when MTRs (particularly
of the larger operators) are set at costs, which is the first best solution to address these
issues. In addition, for reasons explained below, these considerations also do not apply when
there is no significant imbalance of traffic between operators.

3.5.1 Rationale behind off-net/on-net price differentiation

A differential between the retail price of on-net and off-net calls (namely where the retail
price of the former is below the latter) is an observed feature of some European markets.
Offers promoting on-net calls through lower prices enable MNOs to optimize their financial
balance. Indeed. on-net offers leads to costs corresponding to the additional capacity which
will be necessary to carry the extra-traffic generated by the offers. On the other hand, off-net
offers leads to direct payments corresponding to mobile termination rates paid to others
MNOs (competitors) to terminate calls on their networks (in addition of costs due to call
origination on the operator’s own network).

As long as the internal cost signal for on-net costs is below the external cost signal for off net
calls (the latter being equal to the mobile termination rate plus the cost due to call
origination), there is an incentive for any MNOs to promote on-net offers, whatever its market
share is. The incentive is stronger to the extent that MTRs are significantly above costs.

96




ERG (07) 83 final 080312

3.5.2 Impact of off-net/on-net price differentiation for the smaller
operator: the network effect

The attractiveness of on-net offers depends on both the structure of retail prices and the
factors which consumers take into account when deciding which network to subscribe to. For
example, where customers do not know which network the people they call the most are on,
or where those call recipients are evenly spread across networks, the attractiveness of on-net
offers depends on the market shares of operators. Depending on the structure of retail prices,
this can lead to a network effect by which the membership of a large network is more
attractive to customers.

Large operators can strengthen the related network effect they benefit from (and the
attractiveness of their on-net offers) via two means:

- The first one is related to originating calls: when a customer makes a call to someone
that is subscriber of the larger network (which happens with higher probability,
depending on how that customer’s calling circle is distributed across different
networks), he will pay the on-net price if he is also subscriber of that network, or will
pay an off-net price if he is subscriber of the smaller network. All else equal, his
decision would then more often be to join the larger network, because the average or
expected price is lower.

- The second one is related to the incoming calls, and exists because customers can be
assumed to derive some utility from receiving calls. If a larger network charges a high
off-net price, then customers are less willing to make calls to the other network than
otherwise. Therefore, the value of a customer belonging to the smaller network is
reduced, because he will be concerned that less people would call him.

In summary, an on-net/off-net retail price differential, combined with significantly above-cost
MTRs, can, in certain circumstances, tone down competition to the benefit of larger networks.

3.5.3 An unequal battle for smaller operators?

The magnitude of any impact on competition stemming from the network effects described
above is likely to depend on number of issues and is likely to vary between countries. These
issues include the relative size of different networks’ customer base, the factors that
customers take into account when selecting a network, the extent to which the numbers that a
customer calls the most tend to be clustered on particular networks, the structure of retail
prices and the magnitude of any difference between on- and off-net retail prices.

In some European markets, larger operators do often take advantage of the difference between
internal and external cost signals (respectively for on-net and off-net calls) to charge very
different prices for on-net and off-net calls, by offering:

- alower price towards any number of their own network™’

- alower price towards a few numbers of their own network’'

% In countries such as Spain, Portugal, Italy... ‘
*'In Italy, Portugal, ... operators offer lower price towards a few numbers belong to their network
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- unlimited calls toward a few numbers of their own network’>

These offers can induce a market situation where small operators have difficulties in attracting
customers towards their networks, in particular in saturated markets (which is currently the
case in European markets)

Such retail pricing structures alone are not necessarily a competition problem, and its
prevalence and nature varies between member states. This potential competition issue is,
however, compounded when MTRs (charged by large networks) are significantly above costs
really due to terminate calls. The extreme situation can appear when on-net prices are lower
than MTR tariffs. As discussed, these considerations highlight the importance of setting
MTRs at cost. In the interim period, it is recognised that the small operators, among other
strategies, can try to overcome the network effect by decreasing its off-net price — so that
customers can compare it with the on-net price of the larger network — it then faces the
problem that it has to pay to terminate such a call a high wholesale price -the MTR-, whereas
it only receives a quite low retail price. If the MTR is above the retail price (equal to the on-
net price of the larger network), then the smaller operator may in the limit be forced to incur a
loss on its off-net calls, if it wants to be competitive.

3.5.4 Creation of unbalanced traffic and interconnection payments at
the expense of smaller operators

These strategic interactions can potentially have a main effect on the balance of
interconnection traffic between operators. Consider, for simplification, that there are two
operators, one large (A) and one small (B). If on-net price of A is lower than its off-net price,
customers are most likely to be attracted to network A because of the effects mentioned
above.

Assuming that the price structure of the two networks is the same, this does not necessarily
cause traffic imbalance. For example, consider the very simplified case where A has 2
customers and B has 1 customer and each customer calls every other customer once. The
result is shown in the table below. Customers have different calling patterns but this is offset
by the difference in number of customers, so that traffic between the two networks is
balanced.

Network No. of customers No. of off-net calls No. of on-net calls
A 2 2 2
B 1 2 0

%2 |In France, the two biggest MNOs offer automatically unlimited calls towards 3 or 5 numbers of their
customers with their post-paid offers.

98




ERG (07) 83 final 080312

Now consider that B decreases its off-net price so that it can compete with the on-net price of
A. We have then a situation (that we observe in a number of European countries) where
off-net price of B is much lower that the off-net price of A. It is then normal to expect that
people would call more from B to A than from A to B. This may create a material imbalance
of traffic between A and B in favour of the larger network.

If we consider a situation where the MTRs of A and B are the same and significantly above
costs, then the excess profits (above costs) that B earns from charging this MTR to A do not
compensate the excess (above cost) MTR payments that B must make to operator A.

As a result, in this situation, the larger operators not only can benefit from larger scale
economies and network effects, but also receive a net income from its direct competitors
through interconnection payments. When the MTR level exceeds costs incurred to terminate a
call (which are costs linked to the additional capacity required to carry the extra-traffic
incoming from the smaller operator), the situation can be detrimental for the smaller operator,
as it gives money to the bigger operator allowing it to finance its investments for example in
customer acquisition, quality of service or innovation. Thus traffic imbalance, when caused by
on-net/off-net retail price differentiation, in combination with MTRs significantly above
costs, can give rise to net outpayments made by smaller operators to larger operators. It
should be recognised, however, that traffic imbalances per se are not necessarily a problem to
be corrected.

3.5.5 Imposition of asymmetry on a transitory base

The situation described above again emphasises that MTRs should be set at cost, since retail
price on-net/off-net differentials may not be observed where MTRs are at cost. In this respect,
NRAs should consider whether the observed on-net/off-net differentials are indeed caused by
high and asymmetric MTRs. Notwithstanding this consideration, this section considers
whether an asymmetric MTR in favour of the smaller operator may be able to compensate the
distortion created by a level of MTRs (for the biggest operators) which is not a cost level. In
other words, we consider whether an asymmetric MTR for the smaller operators should be
allowed in order to ameliorate the problem identified above. A perceived advantage from
adopting such asymmetric MTR rates is that it may ultimately help to improve competitive
conditions on retail markets by softening the potential adverse effects on the small operator
arising during the transitional period where MTRs are still above cost.

As with any regulatory measure, whilst these are potential benefits, the potential downsides
should also be recognized by NRAs. That is, as always in regulatory decisions, there is a
trade-off to be made. In this context, the potential downsides could include higher prices to
consumers, especially where the higher MTRs of the smaller operators result in higher retail
prices for calls to those operators from larger MNOs and FNOs.

Clearly, the specific of such a trade-off depends on a range of factors that differ between
countries. For example, whether there is a competitive disadvantage for smaller operators, and
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if so, the benefits of addressing this competitive disadvantage, may be greater in a relatively
concentrated retail market and/or where there are strong network effects.

A more fundamental potential drawback of applying MTR asymmetry to solve this
competitive problem that should be taken into account by NRAs is that it might encourage
larger operators to further increase their on-net/off-net differentiations. As noted above, part
of the problem results from the high off-net price charged by the larger operator. If the MTR
of the smaller operator is higher as a result of this measure, then the larger operator in
response has a justification to increase its off-net price (relative to on-net) by the amount of
the difference between its own MTR and the MTR of the small operator. This effect may
contribute to increase the network effect, which is contrary to what is intended. On the other
hand, it should be noted that, if this is the case, the small operator has always the possibility of

decreasing its own MTR if it reaches the conclusion that the high level goes against its own
interest.

When considering whether it is justifiable to apply the asymmetric MTR it is also important to
consider whether all the other remedies available in the current framework were already used,
and the problem still remains. Moreover, NRAs should make sure that Competition law alone
is not able to address these issues efficiently and quickly enough. NRAs should also carefully
consider the source of any traffic imbalance. Moreover, as discussed, a traffic imbalance per
se is not necessarily a problem to be addressed.

Assuming that the absolute MTR level is significantly above costs in the circumstances
described above, to address the dynamic competition issues in markets where there are high
traffic imbalances and thus important interconnection financial imbalances, transitory
asymmetric treatment of MTR might be the best option available to NRAs under the current
regulatory framework. This remedy may benefit consumers in the long run, by increasing the
competitive dynamics of the mobile markets.

Comments of the Commission

The Commission “notes that ARCEP justifies asymmetric MTRs for Bouygues with traffic
imbalances and significant net payments of Bouygues to the two other operators. However,
such traffic imbalances may in fact be caused by the current asymmetric level of MTRs as
well as by an on-net/off-net retail price differentiation that is within the control of the
operators. For this reason, the Commission stresses the importance of reducing MTRs to the
level of costs of an efficient operator which takes into account objective cost differences as
defined above.

In view of the need to ensure that asymmetries are phased out over time unless objective
Justifications persist, the Commission notes the transitional nature of the draft measure and
the acknowledgement by ARCEP that the different factors presently justifying asymmelry may
no longer apply in the future. The Commission further notes that ARCEP makes this move
towards symmetric MTRs also dependent on the outcome of harmonisation activities at
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European level. In this respect, the Commission recalls its earlier comments on the need fora
coherent European approach (made in Case BE/2007/0663) in order to ensure that the MTRs

of each MNO are brought down to the cost of an efficient operator as soon as possible.”(Case
FR/2007/0669)”

Justification of asymmetry for a transitory period before MTRs are at a
cost level

Depending on national specificities such as the relative size of different networks® customer
base, the structure of retail prices, the factors that customers take into account when selecting
a network, a transitory asymmetry in favour of the smaller operator(s) may be applied under
the following cumulative circumstances:

- There are high traffic imbalances and thus important interconnection financial imbalances,
as a result of operators’ strategies (high differentials between on-net price and off-net price)

- MTRs tariffs are significantly above MTR costs

- Where the NRA considers that there are benefits of setting transitory asymmetric
termination rates (such as potential increases in retail competition) and that these outweigh
any short term disadvantages of doing so

Therefore, this asymmetry will not be justifiable anymore if one of the following conditions is
observed:

- The situation with traffic imbalances disappears or they do not result of operators’ strategies
- MTR of the large operator(s) is not set significantly above costs

The level of asymmetry could be evaluated considering factors such as:

- Whether or how much the traffic would be unbalanced if the smaller operator wanted to
offer a comparable price to the biggest operator

- how far MTRs are above costs

- the advantages and disadvantages associated with that level of asymmetry

NRAs should also be careful that this measure does not exacerbate the problem of on-net/off-
net offers through a too large MTR differential between the large and the small operator(s).

NRAs using this common position should first verify:

- Can MTRs be set at costs? This solution is the first best and should consequently be
favoured.

- Can Competition law alone address these issues efficiently and quickly enough, ensuring
that both internal and external non-discrimination are enforced? If that’s the case, it is not
required for the NRA to solve this problem through an asymmetry.

- What is the impact of such asymmetry, e.g. on price signals to consumers?
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Remark: the cost orientation refers to a cost reference corresponding to the costs of a

national efficient operator to provide mobile termination rates. The specification of this
target will be discussed in a next common position.
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This paper considered asymmetry / symmetry of fixed and mobile termination rates between
mobile networks operators within one country.

But the scope of this work has excluded another question which is the current asymmetry
between fixed and mobile terminating tariffs. This asymmetry is very large in all countries
(mobile terminating tariffs are in general more than 10 times as high as fixed terminating) and
it could be relevant to analyze to what extent arguments developed for symmetry between
MTR of all countries could not be applicable for symmetry between MTR and FTR. Whilst at
a very preliminary stage, and beyond the scope this document, possible questions to examine
in such a project would be whether this large asymmetry between MTR and FTR is explained
through cost differences or whether it can partly explained through different practices for
mobile and fixed regulation, especially regarding costing methodologies. The relative
importance of these two effects requires further study, however one plausible conclusion
(amongst others) is that a harmonization of these methodologies between MT regulation and
FT regulation could potentially induce a reduction of the existing asymmetry such that the
remaining gap is justified by cost differences, leading to positive effects on competition
between telecoms players, and ultimately on end-users.
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Annex A: Comments by European Commission regarding asymmetries of MTRs

In the frame of Article 7 procedures, the European Commission has in several cases invited
NRAs to make termination rates asymmetry disappear and to specify, meanwhile, the
convergence conditions towards termination rates symmetry, with regard to both target level
and time frame. The Commission considers indeed that that the termination rates should
normally be symmetric and that asymmetry requires an adequate justification. All the
comments of symmetry/asymmetry by the European Commission in market 16 (mobile call
termination) are collected below.

Case BE/2006/0433 (Commission comments to Belgium) 4.8.2006:

The Commission considers that termination rates should normally be symmetric and that
asymmetry, acceptable in number of cases, requires an adequate justification. It recognizes
that, in certain exceptional cases, an asymmetry might be justified by objective cost
differences which are outside the control of the operators concerned. Possible justifications
could be represented by the cost differences between the operation of a GSM900 network and
a DCS1800 one or by substantial differences in the date of market entry.

The Commission expects the differences related to technology to be small and invites the
IBPT to quantify them more precisely if they were to apply to this case. In addition, the fact
that a MNO entered the market later and has therefore a smaller market share can only justify
higher termination rates for a limited transitory period. The persistence of higher termination
rate would not be justified after a period long enough for the operator to adapt to market
conditions and become efficient and could even discourage smaller operators from seeking to
expand their market share.

For these reasons, the Commission concurs with the IBPT's objective to eliminate the
asymmetry in the MTRs over a reasonable timeframe, on the basis of the costs of an efficient
operator. The IBPT has a margin of discretion in applying the principles set out in Article 8(4)
of the Access Directive and therefore to set the timeframe, but the Commission has indicated
in a number of cases that it is necessary to ensure that the asymmetries do not remain in force
for too long andthat the MTRs of each MNO should be brought down to the cost of an
efficient operator as soon as possible.

The Commission considers that the glide path proposed in the notified measures does not
comply with these objectives. The Commission invites the IBPT to implement sooner than
currently envisaged the principle of forward-looking economic efficiency and to reduce
further the maximum MTRs to be applied by Mobistar and Base during the period of this
review.

In this regard, the Commission invites the IBPT to determine the level of the MTRs of each
operator:
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* 50 as to reach symmetry between Proximus and Mobistar within the period of
the current review (i.e. by 2008). This is justified by the consideration that these
operators have been present in the Belgian market for more than ten years, use
the same technology and their relevant costs structures are converging, as shown
by the IBPT’s own analysis. In addition, the Commission underlines that in the
majority of Member States where cost oriented price regulation of MTRs is
effectively in place (e.g. Austria, Italy, France, Sweden, UK and the
Netherlands) NRAs imposed symmetric MTRs between the first and the second
MNO;

* 50 as to reach symmetry between all operators shortly after the timeframe of
this review, unless IBPT were of the view that objective cost differences outside
the control of the operators as discussed in the previous paragraphs justified the
maintenance of a small degree of asymmetry. This would in any case imply that
the termination rates of Base would have to be reduced more steeply already
during this period of review.

Case FI1/2006/0403 (Commission comments to Finland) 16.6.2006:

The Commission acknowledges that the current, commercially negotiated, termination rates
applied by MNOs in Finland are well below the EU average. Nevertheless, the Commission
invites Ficora to monitor the evolution of termination rates and in case the commercial
negotiations in future fail to yield cost-oriented termination rates and would not resolve the
current asymmetries in termination rates, Ficora should consider imposing a proper ex ante
price control obligation supported by an appropriate cost-accounting methodology.

Case FR/2006/0461 (Commission comments to France) 4.9.2006:

The Commission considers that MTRs should normally be symmetric and that asymmetry
requires an adequate justification. It is recognized that, in certain exceptional cases, an
asymmetry might be justified by objective cost differences which are outside the control of
the operators concerned, for instance owing to cost differences between the operation of a
GSM900 network and a DCS1800 network or to substantial differences in the date of market
entry.

Nonetheless, the fact that a MNO entered the market later and that it therefore has a smaller
market share can only justify higher termination rates for a limited transitory period. The
persistence of a higher termination rate would not be justified after a period long enough for
the operator to adapt to market conditions and become efficient and could even discourage
smaller operators from seeking to expand their market share.

The Commission has indicated in a number of cases that it is necessary to ensure that the
asymmetries do not remain in force for too long and that the MTRs of each MNO hould be
brought down to the cost of an efficient operator as soon as possible. In this regard, the

105




ERG (07) 83 final 080312

Commission invites ARCEP to determine the level of the MTRs of each operator so as to
reach symmetry between all operators as soon as possible after the planned one-year interim
period, unless ARCEP at that stage is of the view that objective cost differences outside the
control of the operators as discussed above justify the maintenance of a certain degree of
asymmetry. In that case the Commission invites ARCEP to justify the asymmetry, based on a
cost model which takes in to account costs of an efficient operator and the complete
processing of adequate accounting information to be provided by all three MNOs.

Case FR/2007/0596 (Commission comments to France) 15.3.2007:

Asymmetry in mobile termination rates: The Commission would like to remind ARCEP that
termination rates should normally be symmetric and that asymmetry requires an adequate
justification. It recognized that, in certain exceptional cases, asymmetry might be justified by
objective cost differences which are outside the control of the operators concerned. Possible
justifications could be represented by the objective network cost differences or by substantial
differences in the date of market entry.

The Commission notes that Qutremer indeed has only recently entered the market which may
justify temporarily asymmetric termination rates. However, when reviewing the price
obligation ARCEP is invited to take into account the necessity for any operator to become
efficient over time. Given the importance of regulating mobile termination rates effectively
and in a consistent manner, the Commission encourages ARCEP to work in close co-
operation with the European Regulators Group in the future to arrive at a coherent approach
on this matter across the EU.

Case FR/2006/0413 (Commission comments to France (SMS)) 14.7.2006:

In order to increase legal certainty the Commission invites ARCEP to specify the way
towards a symmetric price cap in the final measure. Moreover, the Commission invites
ARCERP to specify the accounting system to be imposed on the SMP operators as well as the
cost model for calculating the MNOs’ SMS termination rates, giving an incentive for all
MNOs to become efficient as soon as possible.

Case LV/2006/0464 (Commission comments to Latvia) 25.8.2006:

As regards the implementation of the cost orientation and accounting separation remedy, the
Commission notes that SPRK’s decision of 30 November 2005 is not particularly detailed. In
order to ensure effective price regulation, the Commission invites SPRK to develop as quickly
as possible its own cost model.”® In this context, the Commission would like to stress that
termination rates should normally be symmetric™* and that asymmetry, acceptable in number
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of cases, requires an adequate jv.;stiﬁcation.SS Therefore, in order to ensure the fulfilment of
this principle in Latvia in the future, the cost model (for example based on the FL-LRIC
methodology) should take into account costs of an efficient operator.

The Commission recognizes that, in certain exceptional cases, an asymmetry might be
justified by objective cost differences which are outside the control of the operators
concerned. Possible justifications could be represented by the cost differences between the
operation of a GSM900 network and a DCS1800 one, or by substantial differences in the date
of market entry. However, the Commission expects the differences related to technology to be
small.

6 Given the EU wide importance of such a model, the Commission encourages this work to be
conducted in close co-operation with the European Regulators Group to arrive at a coherent approach
that takes into account the work of other NRAs.

7 The Commission recalls that a vast majority of the NRAs have adopted regulatory measures which aim at achieving symmetric mobile call
termination rates after a reasonable period of time. The Commission also notes that so far the third MNO in Latvia has not been able to
charge higher termination rates than the two larger MNOs.

8 The Commission recognizes that, in certain exceptional cases, an asymmetry might be justified by objective cost differences which are

outside the control of the operators concerned. Possible justifications could be represented by the cost differences between the operation of a
GSM900 network and a DCS1800 one, or by substantial differences in the date.

Case LV/2007/0574 (Commission comments to Latvia) 26.1.2007:

Asymmetry in mobile termination rates: The Commission would like to remind SPRK that
termination rates should normally be symmetric and that asymmetry requires an adequate
justification. It recognized that, in certain exceptional cases, asymmetry might be justified by
objective cost differences which are outside the control of the operators concerned. Possible
justifications could be represented by the objective network cost differences7 or by substantial
differences in the date of market entry.

The Commission notes that BITE Latvija indeed has only recently entered the market which
may justify temporarily asymmetric termination rates. However, the Commission invites
SPRK to ensure that termination rates of all operators take into account the necessity to
become efficient over time. Given the importance of regulating mobile termination rates
effectively and in a consistent manner, the Commission encourages SPRK to work in close
co-operation with the European Regulators Group in the future to arrive at a coherent
approach on this matter across the EU.

Case BE/2007/0665 (Commission comments to Belgium) 14.8.2007:

Need for a coherent European approach

107




ERG (07) 83 final 080312

The Commission welcomes that IBPT has modified its cost accounting methodology and
consequently price control obligations which reduces the asymmetry in mobile termination
rates in Belgium. At the same time, whilst acknowledging that termination rates imposed by
IBPT are based on the model it has developed for an efficient operator, the Commission
would like to draw attention to the fact that there are still wide discrepancies at the level of
termination rates in different Member States which are not all justified by objective cost
differences. Therefore, the Commission has invited the NRAs to work closely within the
European Regulators Group ("ERG") to arrive at a coherent approach on this matter across
the EU. The Commission would like to invite IBPT to revisit its analysis along the lines of a
possible common approach as appropriate.

Case I1T/2007/0659 (Commission comments to Italy) 2.8.2007:

Non-imposition of a cost orientation obligation

In accordance with Article 8(4) of the Access Directives, the obligations imposed on SMP
operators shall be based on the nature of the problem identified, proportionate and justified in
the light of the regulatory objectives laid down in Article 8 of the Framework Directive, in
particular the promotion of sustainable competition and efficient investment in infrastructure.
The Commission believes that normally a cost orientation obligation based on the costs of an
efficient operator is the optimal method for setting price caps for MTRs. Nevertheless the
Commission is aware of the fact that (i) currently H3G is not subject to a cost accounting
obligation, and (ii) H3G's MTR applicable from 1 January 2008 will be replaced by the MTR
imposed as a result of the second round analysis of market 16. Consequently, the Commission
believes that the method referred to as "delayed approach"” by AGCOM and international
benchmarking can be used in order to determine maximum MTRs of H3G before a cost
orientation obligation is introduced. The Commission would like to invite AGCOM to finalise
the second round analysis of market 16 as soon as possible, with a view to introducing cost
oriented MTRs for all four MNOs as soon as possibles. In this context, the Commission
considers that termination rates should be based on the costs of an efficient operator and will
therefore normally be symmetric. Further, the Commission recognises that, in certain
exceptional cases, an asymmetry might be justified by objective cost differences which are
outside the control of the operators concerned, such as (i) different network topologies due to
the use of specific frequency bands; and (ii) substantial differences in the date of market entry
which could justify higher termination rates in a reasonable transition period. AGCOM is also
invited to work in close co-operation with the ERG in order to arrive at a coherent approach
for such a cost model that also takes into account the work of other NRAs.

Interim level of MTR imposed on H3G

Although the use of the method referred to as "delayed approach" by AGCOM and
international benchmarks in the notified draft measure are acceptable in principle, the
Commission is concerned about the level of MTRs imposed on H3G between 1 January 2008
and the introduction of new MTRs following the second market review. First, the commercial
launch of H3G took place in the beginning of 2003 according to publicly available
information. This means that H3G's termination rate will be regulated almost five years after
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market entry. Secondly, the absolute level of the MTR imposed on H3G from January 2008 is
among the highest in Europe. In particular, H3G's MTRs are higher than those of other
undertakings in the Hutchinson group operating in the EU despite the fact that H3G's market
share in Italy is higher than those of its sister companies in the EU, which should normally
allow H3G to benefit from economies of scale when providing call termination services.
Therefore it appears that for the interim period starting at 1 January 2008 H3G's MTR are at
too high a level. The method referred to as "delayed approach” by AGCOM and international
benchmarks should serve to promote efficiency, competition and maximize consumer
benefits. Consequently, the Commission would like to invite AGCOM to consider whether a
more rigorous application of its proposed model would result in a further reduction of H3G's
MTR already from 1 January 2008.

Case FR/2007/0669 (Commission comments to France) 13.9.2007:

Asymmetry in the MTR of Bouygues

In its comments in case FR/2006/0461 the Commission considered that MTRs should
normally be symmetric and that asymmetry requires an adequate justification. It is recognized
that, in certain exceptional cases, an asymmetry might be justified by objective cost
differences which are outside the control of the operators concerned.

The Commission notes that ARCEP justifies asymmetric MTRs for Bouygues with traffic
imbalances and significant net payments of Bouygues to the two other operators. However,
such traffic imbalances may in fact be caused by the current asymmetric level of MTRs as
well as by an on-net/off-net retail price differentiation that is within the control of the
operators. For this reason, the Commission stresses the importance of reducing MTRs to the
level of costs of an efficient operator which takes into account objective cost differences as
defined above.

In view of the need to ensure that asymmetries are phased out over time unless objective
justifications persist, the Commission notes the transitional nature of the draft measure and
the acknowledgement by ARCEP that the different factors presently justifying asymmetry
may no longer apply in the future. The Commission further notes that ARCEP makes this
move towards symmetric MTRs also dependent on the outcome of harmonisation activities at
European level. In this respect, the Commission recalls its earlier comments on the need for a
coherent European approach (made in Case BE/2007/0665) in order to ensure that the MTRs
of each MNO are brought down to the cost of an efficient operator as soon as possible.

Asymmetry in MTR of MINOs active in the French overseas territories

ARCEP intends to implement cost orientation of Orange Caraibe and SRR in a glide path that
will lead to a reduction of their MTR to 0.065 € in 2010. The MTR of the other MNOs in the
French overseas territories could be cost oriented following the third round review of the
market. The Commission is aware of the fact that the MNOs active in the French overseas
territories operate under conditions that are not necessarily comparable to those in mainland
France or other EU Member States. Nevertheless the Commission is convinced that the
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principles defined for an efficient regulation of MTR apply also in the French overseas
territories. Consequently, the Commission invites ARCEP to reassess its measure concerning
these MNOs in the light of a common European approach, as soon this has been established,
and to revise such decision, if necessary, with a view to reducing MTR in the French overseas
territories in a more expedient manner.

Annex B (confidential): Tables with national answers regarding aggregated data
provided in the document

[o.]

Annex C (confidential): Tables with national answers regarding additional questions
which are not covered in the document

[+--]

Annex D: German and English experiences regarding differences in spectrum
allocations

United Kingdom
Ofcom’s position on this issue is the following. In its March 2007 Calls to Mobiles statement

market review on mobile termination®® it concluded that:

— Using the prevailing (administratively set) price of 900Mhz and 1800Mhz spectrum,
the modelled MCT costs of 900/1800Mhz operators are lower that those of 1800Mhz
only operators (higher coverage costs); and

— The MCT costs of 2G/3G operators may be lower that those of 3G only operators (3G
only operators have lower network costs, but overall costs are sensitive to the cost of
2G and 3G spectrum); )

— By the end of the review such differences will be reduced.’’

Reflecting the historic position, average termination charges differed between 900/1800Mhz,
1800Mhz only and 3G only operators. Ofcom’s March 2007 Calls to Mobiles statement
signalled a gradual transition toward (greater) symmetry.

First in terms of 1800Mhz only (T-Mobile and Orange) and 900/1800Mhz (Vodafone and O2)
operators, Ofcom’s cost model showed that modelled cost differences between the two types
of operators will decline and by the end of the review (2010/11), it will be significantly lower.
Ofcom decided that:

% See http://www.ofcom.org.uk/consult/condocs/mobile call term/statement/.

" However, Ofcom explicitly recognised that these modelled cost differences reflect the modelling
assumptions and they may not reflect exogenous cost differences between operators.
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— alignment should not be immediate since previous reviews have concluded that
900/1800MHz and 1800MHz-only operators should be subject to different charge
controls and since the relevant spectrum is not yet tradable;

— rather the charge controls should be aligned by 2010/2011; this date takes into account
the fact that by then the modelled cost differential would be reduced to under 0.3ppm;
and

— Therefore, the level of the charge controls by the end of the review will be symmetric
and set at the level of 1800Mhz only operators. This was chosen to reflect a
conservative assumption (1800Mhz has higher modelled MCT costs).

Second, in terms of 2G/3G and 3G only operators, the size of the modelled cost differential is
generally larger than between 900/1800Mhz and 1800Mhz only. Ofcom decided that:

— This cost differential will be reflected in the charge controls;

— There are also comparability difficulties between 2G and 3G spectrum costs, making it
challenging to determine what level 2G/3G and 3G charges should be aligned at; and

— Therefore the charge controls in the Calls to Mobile statement will narrow the
difference between 2G/3G and 3G only termination charges but will not remove it
during the current market review.

Germany

In its MTR approval decision of 8/11 November 2006 BNetzA allowed for different rates of
the 900MHz operators (T-Mobile and Vodafone, 8.78 €-cents) and the 1800 MHz operators
(e-plus and O2-Telefonica Germany, 9.94 €-cents) reflecting the differences in costs due to
different spectrum endowment and the difference in market share (differences in exploiting
economies of scale). However, BNetzA expects the spread to decrease. The MTRs are
approved until 30 November 2007. With 900MHz operators owning 1800MHz spectrum and
1800MHz operators getting 900MHz spectrum, the spectrum endowments resemble each
other more and more and cost differences will vanish. There are no pure 3G operators in
Germany as the 2 newcomers exited the market. As the 4 GSM operators cannot distinguish
whether a call terminates on 2G or 3G (and M16 comprises voice call termination on both) no
difference was made and the MTRs were fixed based on an international benchmarking. As
the cost standard to be used for the approval is the cost of efficient service provision, the
MTRs taken into account were checked to be regulated according to this standard.
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RECOMENDACIONES

COMISION

RECOMENDACION DE LA COMISION
de 7 de mayo de 2009

sobre el tratamiento normative de las tarifas de terminacién de la relefonia fija y mévil en la UE

(2009/396/CE)

LA COMISION DE LAS COMUNIDADES EURQPEAS,

Visto el Tratado constitutive de la Comunidad Europea,

Vista la Directiva 2002/21/CE de! Parlamento Europeo y del
Consejo, de 7 de marzo de 2002, relativa a un marco regulador
comtn de las redes y los servicios de comunicaciones electré-
nicas (Directiva marco) ('}, y, en particular, su articulo 19, apar-
tado 1,

Previa consulta al Comité de Comunicaciones,

Considerando lo siguiente:

{1

D
D

De conformidad con el anfculo 8, apartado 3, de la
Directiva 2002{21{CE, las autoridades nacionales de re-
glamentacion {ANR) contribujrdn al desarrolle del mer-
cado interior, entre otras cosas, cooperando mutuamente
y con la Comisién, de forma transparente, para garanti-
zar ¢l desarrollo de précticas reglamentarias coherentes.
Sin embargo, durante la evaluacién de mds de 850 pro-
vectos de medidas notificados de conformidad con el
articulo 7 de la Directiva 2002/21/CE se observé que
aun existfan incoherencias en la regulacidn de las rarifas
de terminacion de las lamadas vocales.

Aunque en la mayoria de los Fstados miembros se prevé
en general alguna forma de orientacién en funcion de los
costes, prevalece la divergencia entre ellos en cuanto a
sus medidas de control de los precios. Ademis de la
variedad significativa de los instrumentos elegidos para
¢l cdlculo de los costes, difieren también las practicas de
aplicacién de esos instrumentos. Esto amplia la diferencia
—solo en parte explicable por caracteristicas especificas
nacionales— entre las tarifas al por mayor de termina-
cion aplicadas en la Unién Europea. El Grupe de entida-
des reguladoras europeas (ERG) establecido por la Deci-
sién 2002/627[CE {3 de la Comisién lo reconocié asi en
su Posicidn comn sobre la simetrfa de las tarifas de

L 108 de 24.4.2002, p. 33,

10
L 200 de 30.7.2002, p. 38.

terminacion de las llamadas de relefonia fija v la simetria
de las rarifas de terminacién de las llamadas de telefonia
mévil. En algunos casos, las ANR han autorizado tam-
bién tarifas de terminacién més elevadas para operadores
fijos o moviles de menor tamario alegande que, al ha-
berse incorporado recientemente al mercado, estos ope-
radores no se habfan beneficiado de economias de escala
o estaban sujetos a condiciones de costes diferentes. Estas
asimetrias existen tanto en ¢ interior de las fronteras
nacionales como entre ellas. aunque estdn disminuvendo
poce a poco. El ERG reconocid en su Posicidn comtin
que las tarifas de terminacién debian en principio ser
simérricas, v que la asimetria debia estar adecuadamente
justificada.

Las significativas divergencias en el tratamiento norma-
tivo de las tarifas de terminacion de la telefonia fija v
movil crean falseamientos fundamentales de la compe-
tencia. Los mercados de rerminacién representan una
situacién de acceso bidireccional en la que se supone
que ambos operaderes interconectados se benefician del
acuerdo, pero. como estos operadores compiten también
entre si por los abanados, las tarifas de terminacion pue-
den tener implicaciones estratégicas v competitivas im-
portantes. Si las tarifas de terminacion se fijan por en-
cima del nivel de cficiencia de los costes, s¢ generan
transferencias sustanciales emre los mercados y los con-
sumidores de telefonia fija ¥y movil, Ademds, en los mer-
cados en los que los operadores tienen cuotas de mer-
cado asimétricas, esto puede ocasionar pagos significari-
vos de Jos competidores de menor tamafio a los de
mayor tamafio. Por otra parte, el nivel absoluto de las
tarifas de terminacion de la telefonia mévil sigue siendo
elevado en algunos Estados miembros en comparacién
con el de las aplicadas en algunos paises no pertenecien-
tes a la Unidn Europea, y también en comparacién con
las tarifas de terminacion de la telefonia fija en general, lo
cual sigue teniendo como resultado precios elevados,
aunque en descenso, para los consumidores finales. Las
elevadas tarifas de terminacion suelen dar lugar a eleva-
dos precios al por menor para la originacién de llamadas
¥ a indices de utilizacién consecuentemente inferiores, lo
cual reduce ¢l bienestar de los consumidores.
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La falta de armonizacién en la aplicacién de los princi-
pios de conrabilidad de costes a los mercados de termi-
nacién hasta la fecha pone de manifiesto la necesidad de
adoptar un planteamiento comiin que proporcione ma-
vor seguridad juridica y los incentivos adecuados para los
potenciales inversares, y que reduzca la carga reglamen-
taria que soportan los operadores existentes actualmente
activos en varios Estados miembros. El objetivo de aplicar
una regulacién coherente en los mercados de termina-
cidn es claro v estd reconocido par las ANR, v ha sido
expresado repetidamente por la Comisién en el contexto
de su evaluacion de los proyectos de medidas adoptados
de conformidad con el articulo 7 de la Directiva
2002/21/CE.

Determinadas disposiciones del marco regulador de las
redes y los servicios de comunicaciones electrénicas exi-
gen que se apliquen mecanismos necesarios y apropiados
de contzhilidad de costes y obligaciones de control de los
precios; en concreto, asi estd dispuesto en los articulos 9,
11 v 13, leidos en relacién con el considerando 20 de la
Directiva 2002{19/CE de! Parlamento Eurapeo y del Con-
sejo, de 7 de marzo de 2002, relativa al acceso a las
redes de comunicaciones electrénicas y recurses asocia-
dos, ¥ a su interconexion (Directiva acceso} (),

La Recomendacion 2005/698/CE de la Comisién, de
19 de septiembre de 2005, relativa a la separacién con-
table y los sistemas de contabilidad de costes dentro del
marco regulador de las comunicaciones electrdnicas () ha
proporcionado un marco para la aplicacion coherente de
las disposiciones especificas relativas a la contabilidad de
costes v la separacién contable, con la finalidad de me-
jorar la transparencia de los sistemas de contabilidad, las
metodologias y los procesos de auditoria ¢ informe re-
glamentarios en beneficio de todas las partes inreresadas.

La terminacidn al por mayor de llamadas vocales es el
servicto necesario para terminar las llamadas a las ubica-
ciones (en las redes fijas) o los abonados (en las redes
moviles) destinatarios de las mismas. El sistema de tari-
ficacidn en la UE estd basado en el principio de que
«paga la red de la parte llamantes, lo cual significa que
la tarifa de terminacién es fijada por la red a Ia que se
llama y pagada por la red que efectda la lamada. La parte
llamada no es facturada por este servicio y, en general,
no tiene incentivo para responder al precio de termina-
cién fijado por su suministzador de red. En este contexto,
la fijacion de precios excesivos es la principal preocupa-
cibn de las autoridades de reglamentacién por lo que
respecta a la competencia. Los elevados precios de termi-
nacidn se recuperan en tltima instancia a través de la
aplicacion de tarifas mds elevadas a Jos usuarios finales.
Teniendo en cuenta el cardcter bidireccional del acceso en
los mercados de terminacidn, otre de los problemas que
pueden afectar a la competencia es la interfinanciacion
entre operadores, Estos potenciales problemas de compe-
tencia son comunes a los mercados de terminacion tanto
en fijo como en mévil. Por lo tanto, a la vista de la
capacidad y los incentivos que tienen los operadores de
werminacion para subir los precios sustancialmente por
encima de los costes, la orientacion en funcién de los
costes se considera la actuacién mds apropiada para

8 de 24.4,2002, p. 7.
6 de 11.10.2005, p. 64.
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trarar este problema a medio plazo. En el considerando
20 de la Directiva 2002{19/CE se observa que e} método
de recuperacidn de costes debe ser adecuado a las cir-
cunstancias. Habida cuenta de las caracterfsticas especifi-
cas de los mercados de terminacién de llamadas y de las
consiguientes preocupaciones por lo que respecta a la
competencia y la distribucién, la Comisién reconoce
desde hace mucho tiempo que establecer un plantea-
miente comin basade en un nivel de costes cficiente y
la aplicacidn de tarifas de terminacién simétricas prome-
veria la eficiencia y una competencia sostenible y maxi-
mizaria los beneficios de los consumidores en cuanto a
precio y oferta de servicios,

De acuerdo con el articulo 8, apartade 1, de la Directiva
2002/21/CE, los Estados miembros velarén por que, al
desempefiar las funciones reguladoras especificadas en la
citada Directiva v en las directivas especificas, en particu-
lar las destinadas a garantizar una competencia cfectiva,
las autoridades nacionales de reglamentacién tengan en
cuenta en la mayor medida posible la conveniencia de
una regulacién recnolagicamente neutra. En el articulo 8.
apartado 2, de la Directiva 2002/21/CE se exige ademds a
las autoridades nacionales de reglamentacién que fomen-
ten la competencia, entre otras cosas, velando por que
todos los usuarios obtengan el mdximo beneficio en
cuanto a posibilidades de eleccion, precio y calidad del
servicio y por que no exista falseamiento ni restriceion de
la competencia. Para realizar estos objetivos y lograr una
aplicacién coherente en todos los Estados miembros, las
tarifas de terminacién reguladas deben reducirse a los
costes de un operador eficiente lo antes posible.

En un entorno competitivo, los operaderes competirian
en funcién de gastos corrientes y no serfan compensados
por gastos que hubieran contraide por ineficiencias. Por
consiguiente, las cifras de gasto histéricas deben ajustarse
a las cifras de gasto actuales para reflejar los costes de un
operador eficiente que utiliza tecnologia moderna.

Los operadores a los que se compensa por los costes
reales que conlleva fa terminacién tienen pocos incenti-
vos para ser mds eficientes. La aplicacién de un modelo
ascendente es coherente con el concepto de desarrallo de
la red para un operador eficiente segtn el cual se cons-
truye un modelo econdmicoftécnico de red cficiente uti-
lizando los costes actuales. Fl modelo refleja la cantidad
de equipo necesaria, mds que la cfectivamente proporcio-
nada, y hace caso omiso de los castes heredados.

Puesto que el modelo ascendente se basa en gran medida
en datos derivados por ejemplo, los costes de la red se
computan utilizando informacién obtenida de los vende-
dores de equipo puede ser aconsejable que los regulado-
res concilien los resultados de un modelo ascendente con
los de uno descendente a fin de producir unos resultados
lo méds sdlidos que sea posible y de evitar grandes dis-
crepancias en los costes de explotacién, €l coste de la
inversion y la imputacién de costes entre un operador
hipotérico ¥ uno real. Con el fin de localizar v subsanar
las posibles deficiencias del modelo ascendente, como la
asimetrfa de la informacién, las ANR pueden comparar
los resultados del medele ascendente con los que se
obtengan de un modelo descendente correspondiente
que utlice datos auditados,
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Fl modelo de cosies debe basarse en las opciones tecno-
logicas eficientes disponibles dentro del marco remporal
considerado por el madelo, en la medida en que puedan
determinarse. Por lo tanto, un modelo ascendente que se
construyera hoy podria en principio asumir que la red
central para las redes fijas esté basada en redes de la
proxima generacion (Next Generarion Network - NGN). El
modelo ascendente para las redes moviles debe basarse
en una combinacidn de segunda generacidn y tercera
generacién en la parte de acceso de la red, que responda
a la situacién prevista, al mismo tiempo que se podria
suponer que la parte central estd basada en NGN.

Teniendo en cuenta las caracteristicas particulares de los
mercados de terminacion de Hamadas, los costes de los
servicios de terminacidén deben caleularse en funcién de
los costes incrementales prospectivos a largo plaze
(LRIC). En un modelo basado en los LRIC todos los
costes se¢ vuelven variables, v, como se da por supuesto
quc todos los activos se sustituyen a largo plazo, el
establecimiento de las tarifas en funcién de los LRIC
permite una recuperacion eficiente de los costes, Los
modelos basados en los LRIC incluyen solo aquellos cos-
tes causados por la provision de un incremento definido.
Un planteamiento basado en el coste incremental que
atribuya solo gastos contraidos de manera eficiente, que
no se sustentarian si el servicio incluide en el incremento
dejara de prestarse (es decir, costes evitables), promueve
una produccién y un consumo cficientes y reduce al
minimo los posibles falseamientos de la competencia.
Cuanto mds se aparten las tarifas de rerminacién del
coste incremental, mayores serdn los falseamientos de
la competencia entre los mercados de la telefonia fija y
la mévil o entre los operadores con cuotas de mercado e
intensidades de trifico asimétricas. Por consiguiente, es
razonable aplicar un planteamiento basado estrictamente
en los LRIC, cn ¢l cual el incremento pertinente corres-
ponde al servicio mayorista de terminacion de llamadas ¢
incluye selo los costes evitables. Un planteamiento ba-
sado en los LRIC permitiria también recuperar todos los
costes fijos y variables (ya que se supone que los costes
fijos sc vuelven variables a largo plazo) que son incre-
menrtales a la prestacién del servicio al por mayor de
terminacién de lamadas y, de este modo. facilitaria una
recuperacién eficiente de los costes,

Los costes evitables son la diferencia entre los costes
totales a largo plazo identificados de un operador que
presta su gama completa de servicios, y los costes totales
a largo plazo identificados de ese operador, si presta su
gama completa de servicios a excepcién del servicio ma-
yorista de terminacion de llamadas a terceros {es decir, ¢l
coste auténomo de un operador que no ofrezca servicio
de terminacion a terceros), Para garantizar una asignacion
correcta de los costes, es preciso hacer una distincion
entre aquellos costes que estdn relacionados con el tra-
fico, €s decir, tades los costes fijos y variables que suben
cuando aumentan los niveles de tifico, y aquellos que
no estdn relacionados con el tréfico, es decir, todos los
que no suben cuando aumenta el nivel de tréfico. Para
identificar los costes evitables importantes para la termi-
nacién mayorista de las llamadas, deben descartarse los
costes no telacionados con el trdfico. A continuacion,

(15}

(16}

(17)

puede ser adecuado asignar los costes relacionados con el
trafico en primer lugar a otros servicios {por ejemplo,
originacién de llamadas. SMS. MMS, banda ancha, arren-
damiento de lineas, etc)), y solo en dlumo lugar tener en
cuenta €l servicio mayoristz de terminacién de Hamadas
vocales. De este modo, €l coste asignado al servicie ma-
yorista de terminacion de Hamadas deberia equivaler tni-
camente al gasto adicional contraido para prestar ese
servicio, En consecuencia, la centabilidad de costes ba-
sada en un planteamiento de LRIiC para los servicios
mayoristas de terminacién de llamadas en los mercados
de telefonia fija y mdvil deberfa permitir recuperar {ini-
camente los costes que se evitarian si dejase de prestarse
a terceras partes ¢se tipo de servicio.

Puede observarse que la terminacidn de llamadas es un
servicio que genera beneficios tanto a la parte que efectiia
la llamada como a la gue la recibe {si ¢l receptor no
obtuviera un beneticio no aceptaria la llamada), lo cual
sugiere a su vez que ambas partes tienen una responsa-
bilidad en la creacién de costes. La utilizacién de princi-
pios relativos al origen de los costes para fijar precios
orientados en funcion de los costes parece sugerir que es
¢l creador de los costes el que debe soportarlos. Habida
cuenta de que en los mercados de terminacion de llama-
das los costes estdn determinados por dos partes, no
todos los costes relacionades deben recuperarse a través
de la regulacién de la tarifa del servicio mayorista de
terminacion. Sin embargo, a los efectos de la presente
Recomendacién, todos los costes evitables de la pres-
tacién del servicio al por mayor de terminacién de la-
madas, es decir, todos los costes que aumentan como
consecuencia de un incremento del tafico de termina-
cién al por mayor, pueden recuperarse a través de la
tarifa al por mayor.

Al fijar las rtarifas de terminacién, cualquier desviacion
respecta de un nivel dnico de costes eficienie debe estar
basada en diferencias objetivas entre los costes que que-
den fuera del control de los operadares. En las redes fijas.
no se han encontrado tales diferencias objetivas entre los
costes que queden fuera del control del operador. En las
redes moviles, la asignacién desigual del especro puede
considerarse un factor exdgeno que da lugar a diferencias
en los costes unitarios entre los operadores méviles. Pue-
den surgir diferencias exdgenas entre los costes cuando el
espectro 1o se ha asignado utilizande mecanismos de
mercado. sino con arreglo a un proceso secuencial de
concesidn de licencias. Cuando la asignacion del especiro
se produce por medio de un mecanismo basado en el
mercado, coma una subasta. o cuando existe un mercado
secundariv, las diferencias entre los costes ocasionadas
por la asignacién de frecuencias responden a factores
mis enddgenos y es mds probable que se reduzcan sig-
nificativamente o se eliminen,

La incorporacién de nuevos operadores a los mercados
de telefonia movil puede estar sujeta también a costes
unitarios mds elevados durante un periodo de transicion,
hasta que sc alcance la escala minima de eficiencia. En
estas situaciones, las ANR podrian permitirles, tras haber
que existen en el

determinado mercado  minorista
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impedimentos para la incorporacion al mercado vy la
expansidn, recuperar sus costes incrementales mas eleva-
dos en comparacion con los del operador modelizado
durante un periodo de transicién de hasta cuatro afio
ras la incorporacién al mercado. De acuerdo con ia
Posicién comiin del ERG, es razonable prever un marco
temporal de cuatro afios para la eliminacién gradual de
las asimetrias basindose en la estimacién de que, en ¢l
mercado de la telefonia mévil, cabe esperar que se tarden
de tres a cuatro afios tras la incorporacion en alcanzar
una cuota de mercado de entre el 15 % y el 20 %, apro-
ximdndose asi al nivel de la escala minima de eficiencia.
Esta situacion es distinta a la de los nuevos operadores
que se incorporan & los mercados de telefonia fijz, que
tienen Ia posibilidad de conseguir bajos costes unitarios
centrando sus redes en rutas de gran densidad de trdfico
en zonas geograficas concretas o alquilando los insumos
a la red pertinentes a los operadores histéricos.

El pianteamiento preferido es el de un mérodo de amor-
tizacion que refleje el valor econémico de un activo, No
obstante, si €l desarrofio de un modelo sélido de depre-
ciacién econdmica no es viable, hay otros planteamientos
posibles, como la amortizacién lineal, las anualidades yla
amortizacion variable. El criterio para elegir entre los
planteamientos alternativos es la probabilidad que cada
uno de ellos ofrezca de aproximarse a una medida eco-
ndmica de la depreciacion. Por consiguiente, s el desa-
rrollo de un medele sélido de depreciacién econémica
na es viable, debe examinarse por separado el perfil de
amortizacién de cada activo importante en el modelo
ascendente, v debe elegirse el planteamiento que genere
un petfil de depreciacion similar al de depreciacion eco-
nomica.

Por lo que respecta a la escala de eficiencia, se aplican
diferentes consideraciones en los mercados de telefonia
fija y mévil. La escala minima de eficiencia puede alcan-
zarse a diferentes niveles en los scctores de la telefonia
fija y mévil, ya que depende de los diferentes entornos
normative y comercial aplicables a cada uno de ellos.

Cuando regulen las tarifas de terminacién al por mayor,
fas ANR no deben impedir que los operadores adopten
acuerdos alternativos para el inrercambio de tréfico de
terminacién en el futuro, en la medida en que estos
acuerdos sean compatibles con la comperitividad del
mercado.

Un periedo de transicién que terminase el 31 de diciem-
bre de 2012 deberia considerarse lo bastante largo para
permitir que las ANR implantasen ¢l modelo de costes v
que los operadores adaptasen sus planes de actividad en
conseciencia, al mismo tiempo que. por otra parte, s¢
reconoceria la apremiante necesidad de asegurar que los
consumidores obtengan el méximo beneficio de unas
tarifas de terminacion eficientes basadas en los costes.

Las ANR con recursos limitados podrfan necesitar de
manera excepcional un periodo de transicion adicional
para preparar el modelo de costes recomendado. En tales
circunstancias, si una ANR es capaz de demostrar que
otra metodologla (por ejemplo, el andlisis comparativo)

==

que no sea un modelo ascendente de LRIC basado en los
castes corrientes conduce a resultados coherentes con la
presente Recomendacion y genera unos resultados efi-
cientes compatibles con un mercado competitivo, podria
considerar establecer precios provisionales basados en un
planteamiento alternativo hasta el 1 de julio de 2014, En
los casos en que resultarfa objetivamente desproporcio-
nade que las ANR con recursos limitados aplicasen des-
pués de esta fecha la metodologia de costes recomen-
dada. esas ANR podrian seguir aplicando una metodolo-
gia alternativa hasta la fecha de revision de la presence
Recomendacién, a menos que el drgano establecido para
la cooperacion entre las ANR v la Comisién, incluidos
sus grupos de trabajo conexos. proporcione apoyo pric-
tico y orientacion suficientes para superar esta limitacién
de recursos y, en concreto, para hacer frente al coste de
aplicacién de la metodologia recomendada, Cualquier re-
sultado que se derive de metodologias alternativas no
debe exceder del promedio de las rarifas de terminacién
fijadas por las ANR que apliquen la metodologia de cos-
tes recomendada.

La presente Recomendacién ha sido objeto de una con-
sulta publica.

RECOMIENDA:

1) Cuando impongan obligaciones en materiz de contral de

los precios y la contabilidad de costes de conformidad con
¢l articulo 13 de la Directiva 2002{19/CE a los operadores
designados por las autoridades nacionales de reglamen-
tacién como poseedores de un peso significativo en los
mercades de terminacién al por mayor de las llamadas
de voz en redes teletonicas piblicas individuales (en lo
sucesivo denominados «mercados de terminacién en fijo y
en mévils) como resultado de un andlisis del mercado He-
vado a cabo de conformidad con el articulo 16 de la
Direcriva 2002/21/CE, las ANR deben establecer unas tari-
fas de terminacién basadas en los costes contraidos por un
operador eficiente. Esto implica que serian también simé-
tricas. Las ANR deberdn proceder para ello del modo que
S€ €Xpone a continuacion.

Se recomienda que la evaluacion de la eficiencia de los
costes se base erl costes corrientes y en la utilizacion de
un modelo ascendente que emplee los costes incrementales
prospectivos a largo plazo (LRIC} como metodologia de
costes pertinente,

Las ANR pueden comparar los resultados del planteamiento
de modelizacién ascendente con los de un modelo descen-
dente que utilice datos auditados a fin de verificar y mejo-
rar la solidez de los resultados v pueden hacer ajustes en
CONSECUENCIa.

El modelo de costes debe basarse en tecnologias eficientes
disponibles dentro del perfoda temperal considerado por ¢l
modele, Por o tanto, la parte central tanto de las redes fijas
como de las méviles podria en principio estar basada en
redes de la proxima generacion {Next Generation Network -
NGN). La parte de acceso de Jas redes méviles debe estar
basada también en una combinacién de telefonia de se-
gunda v de tercera generacidn.
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5) Las diferentes categorias de costes a las que aqui se hace
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referencia deben definirse de la siguiente manera:

a) «costes incrementaless: son aquellos que pueden evitarse
si un incremento especifico deja de darse {también de-
nominados «costes evitahles);

=z

«costes relacionados con el trificox: son los costes fijos y
variables que aumentan cuando se incrementan los ni-
veles de trifico.

Dentro del modelo de LRIC. el incremento pertinente debe
definirse como el servicio al por mayor de terminacién de
llamadas vocales prestado a terceros. Esto implica que, al
evaiuar |os costes incrementales, las ANR deben establecer
la diferencia entre el coste total a largo plazo de un ope-
rador que preste su gama completa de servicios, v los
costes totales a largo plazo de ese mismo operador, ex-
cluido el servicio al por mayor de terminacién de llamadas
que se estd prestando a terceros. Hay que hacer una distin-
cidn entre costes relacionados con el trifico y costes no
relacionados con el tréfico que permita descartar éstos para
calcular las tarifas de terminacion al por mayor. El plantea-
miento recomendado para identficar ¢l coste incremenral
pertinente consistiria en asignar los costes relacionados con
el trifico, en primer lugar, a otres servicios que no sean el
de terminacién al por mayar de lamadas de voz, para,
finalmente, asignar solo los costes residuales relacionados
con el trifico al servicio al por mayor de terminacién de
llamadas de voz. Esto implica que solo deberfan asignarse a
los servicios regulados de terminacién de llamadas de vox
aquellos costes que se evitarian si dejara de prestarse a
terceros un servicio al por mayor de terminacién de llama-
das de voz. Los principios para calcular el incremento co-
rrespondiente al servicio al por mayor de terminacién de
larmadas de voz en las redes de terminacién en fijo y en
mévil respectivamente se elaboran con més detalle en el
anexo,

El planteamiento recomendade para valorar la amortiza-
cién de los activos es la depreciacidn econdmica, siempre
que sea viable,

Para decidir sobre la escala de eficiencia apropiada de! ope-
rador para el que se estd construyendo el modelo, las ANR
deben tener en cuenta los principios para definir la escala
de eficiencia adecuada en las redes de terminacién en fijo y
en movil expuestos en el anexo.

Cualguier determinacién de los niveles de costes eficientes
que se desvie de los principios enunciados mds arriba debe
estar justificada por diferencias de costes objetivas que que-
den fuera del control de los operadores en cuestion. Estas
diferencias de costes objetivas pueden surgir en los merca-
dos de terminacidn en mévil a causa de asignaciones desi-
guales del espectro. En la medida en que el espectro adi-
cional adquirido para proporcionar terminacion de llama-
das al por mayor esté incluido en el modelo de costes, las

10
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ANR deben revisar periddicamente cualesquiera diferencias
objetivas de los costes, teniendo en cuenta, entre otras
cosas, si ¢s probable que mds adelante se ponga a disposi-
cion espectro adicional a wavés de procesos de asignacion
basados en el mercado, lo cual podria atenuar las diferen-
cias de costes derivadas de las asignaciones existentes, o si
esta desventaja relativa en términos de costes disminuye
con el paso del tiempo a medida que aumentan los vold-
menes de las dltimas incorporaciones al mercado,

En caso de que pueda demostrarse que un operador recién
incorporado al mercado de la telefonia mévil que se man-
tiene por debajo de la escala minima de eficiencia contrae
costes incrementales unitarios superiores a los del operador
modelizado, las ANR podrian permitirle, tras haber deter-
minado gue existen ¢n ¢l mercado minorista impedimentos
para la incorporacién al mercado v la expansidn, recuperar
cstos costes superiores durante un periode de transicién a
través de 1arifas de terminacién reguladas. Este perfode no
debe exceder de cuatre ados desde la incorporacion al
mercade.

La presente Recornendacién debe entenderse sin perjuicio
de las decisiones normativas previas adoptadas por las ANR
en relacién con los asunros que en ella se plantean. No
obstante, las ANR deben velar por que las tarifas de termi-
nacién se apliquen a un nivel eficiente en cuanto a los
costes y simétrico antes del 31 de diciembre de 2012,
sin perjuicio de cualesquiera diferencias de costes objetivas
que se determinen de conformidad con los puntos 9 y 10,

En circunstancias excepcionales, cuande una ANR no esté
en condiciones, debido en particular a sus limitados recur-
sos, de finalizar el modelo de costes recomendado dentro
del plazo establecido, y si es capaz de demostrar que otra
metodologia que no sea un modelo ascendente de LRIC
basado en los costes corrientes conduce a resultados cohe-
rentes con la presente Recomendacién y genera unos re-
sultados eficientes compatibles con un mercado competi-
tivo, Ja ANR podria considerar establecer precios provisio-
nales basados en un planteamiento alternativo hasta el 1 de
julio de 2014, En los casos en que resultarfa objetivamente
desproporcionado que las ANR con recursos limitados apli-
casen después de esta fecha la metodologia de costes reco-
mendada, esas ANR podrian seguir aplicando una merodo-
logia alternativa hasta la fecha de revision de la presente
Recomendacion, a menos que el érgano establecide para la
cooperacién entre las ANR y la Comisidn, incluidos sus
grupos de rrabajo conexos, proporcione apoyo prictico y
orientacion suficientes para superar esta limitacidon de re-
cursos ¥, en concreto, para hacer frente al coste de aplica-
cién de la metodologia recomendada. Cualquier resultado
que se derive de metodologias alternativas no debe exceder
del promedio de las tarifas de terminacion fijadas por las
ANR que apliquen la metodologia de costes recomendada.
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13} La presente Recomendacién serd reconsiderada, a mds tardar, cuatro afios después de su fecha de
aplicacidn.
14) Los destinatarios de la presente Recomendacién serdn los Estados miembros.

Hecho en Bruselas, el 7 de mavo de 2009.

Por la Comisién
Viviane REDING
Miembro de la Comisidn
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ANEXC

Principios para el cdlculo de las tarifas de terminacién al por mayor en redes fijas

Los costes incrementales pertinentes (es decir. costes evitables) del servicio mavorista de terminacidn de ilamadas son la
diferencia entre los costes totales a largo plazo de un operador que presta su gama completa de servicios y los costes
totales a largo plazo de ese operador si no presta un servicio al por mavor de terminacion de llamadas 2 terceros.

ks preciso hacer una distincion entre los costes relacionados con el trifico y los no relacionados con el wéfico para
asegurar una asignacién adecuada de esos costes. Los costes no relacionados con el trafico deben descartarse al caleular las
tarifas de terminacion al por mayor. De los costes relacionados con el trdfico. solo aquellos que se evitarfan si no se
prestara un servicio al por mayor de terminacién de llamadas deberian asignarse al incremento de terminacion pertinente.
Estos costes evitables pueden caleularse asignando lus costes relacionados con el trifice. en primer lugar. a otros servicios
que ne sean el de terminacién de llamadas al por mayor (por ejemplo, los de originacion de llamadas, servicios de datos,
IPTV, etc), y asignando solo los costes residuales relacionados con el trifico al servicio de terminacion de llamadas de voz
al por mayor.

El punto de demarcacién por defecto entre los costes relacionados con el trifico y los no relacionados con el trifico es
normalmente el punto en ¢l que se produce la primera concentracion de wrdfico. En una red telefonica puablica conmutada
{RTPC) se considera normmalmente que éste se encuentra en el lado de entrada de la tarjeta de linea en el concentrador
{remoto). El equivalente en una NGN (red de proxima generacion) de banda ancha es la tarjeta de linea en el DSLAM/
MSAN (1) Cuando e! DSLAM/MSAN estd situado en un cajetin exterior debe considerarse si el bucle anterior entre la
caseta v el repartidor principal es un medio compartido y debe tratarse como parte de la categoria de costes a la que
afecta el wifico, en cuye caso el punto de demarcacion entre los cosies relacionados con el trdfico v los no relacionados
estard situado en la caseta exterior. 81 la capacidad dedicada se asigna al servicio de terminacion de llamadas vocales con
independencia de la tecnologia utilizada, el punto de demarcacidn sigue estando al nivel del concentrador {remoto)

Segin ¢f planteamiento aqui descrito, algunos costes que se incluirfan en el incremento del servicio de terminacién senian
la capacidad de red adiclonal necesaria para transportar un sumento ded wifico de rerminacién al por mayor (por ejemplo,
la infraestructura de red adicional en la medida en que estd determinada por la necesidad de incrementar la capacidad con
el in de transportar el trfice de terminacion adicional al per mayor). asf como los costes comerciales al por mavor
adicionales directamente relacionados con la prestacion a terceros del servicio mavorista de terminacion,

Para determinar la escala de eficiencia de un operador a los efectos de elaborar el modelo de costes, las ANR deben tener
en cuenta que. en las redes fijas. los operadores tienen la posibilidad de construir sus redes en zonas geogrificas concretas
¥ centrarse en rutas de gran densidad de trafico o alquilar los insumos a la red pertinentes a los operadores histricos, Por
consiguiente, cuande definan la escala de eficiencia especifica del operador modelizado, las ANR deben rener en cuenta ka
necesidad de promover una entrada en el mercado eficiente y, al mismo tiempo, reconocer que. en determinadas
condiciones, los operadores mds pequedios pueden producir a un coste unitario bajo cn zonas geogrificas mas pequenas.
Ademds, se puede suponer que los operadores mds pequefios que no pueden igualar las veniajas de escala de los
operadores mas grandes en dreas geograficas mds extensas compran insumos al por mayor en lugar de prestar directa-
mente los servicios de terminacion.

Principios para el cdlculo de las rarifas de terminacién al per mayor en redes moéviles

Los costes incrementales pertinentes (es decir. los costes evitables} del servicio al por mavor de terminacion de llamadas
son la diferencia entre los costes totales a largo plazo de un operador que prestara su gama completa de servicios y los
costes totales a large plazo de un operador que no prestase un servicio al por mayor de terminagion de llamadas a
terceros.

Es preciso hacer una distincion entre los costes relacionados con el trifico y los no refacionados con el trifico para
asegurar una asighacién adecuada de esos costes. Los costes no relacionados con el trifico deben descartarse al calcular las
tarifas de terminacidn al por mayor. De los costes relacionados con el trifico, solo aquellos que se evirarfan si no se
prestara un servicio al por mayor de terminacion de llamadas deberfan asignarse al incremento de terminacidn pertinente.
Estos costes evitables pueden calcularse asignando los costes relacionados con el trifico, en primer lugar, & otros servicios
que no sean el de terminacién de Hamadas al por mavor {por ejemplo, originacién de llamadas, SMS, MMS, ec), v
asignande solo los costes residuales relacionados con el trifico al servicio de terminacién de llamadas de voz al por
mayor.

Los costes del microteléfono y de la rarjeta SIM no estdn relacionados con el trdfico y deben excluirse de cualquier modelo
de costes en relacién con los servicios al por mayor de terminacion de llamadas de voz.

La cobertura puede definise con exactitud como la capacidad o la opcion para hacer una llamada concreta desde
cualquier punio de ia red en un momente determinade, v la capacidad representa los cosies adicionales de la red que
son necesarios para transportar niveles de tréfico cada vez mayores. La necesidad de proporcionar esta cobertura a los
abonadus ocasienard costes no relacionados con el trifico que no deberian atribuirse al incremento de la terminacién de
{lamadas al por mayor. Las inversiones en mercados naduros de telefonia movil estin més determinadas por aumentos de
la capacidad v por el desarrollo de nuevos servicios, y esto debe quedar reflejado en el modelo de costes. El coste
incremental de los servicios al por mayor de terminacion de Hamadas de voz debe excluir. por lo tanto, los costes de
cobertura. pere debe incluir los costes de la capacidad adicional en la medida €n que estén causados por la presiacion de
servicios al por mayor de terminacién de llamadas de vor.

{*} Digital Subscriber Line Access Multiplexer/Multi-Service Avcess Node Multiplexor de acceso a fa linea de 2bonado digitaliNedo de acceso
multiservizios).
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Lus costes de utilizacion del espectro (la autorizacion de conservar ¥ utilizar frecuencias del espectro} contraidos para
prestar servicios al por menor a los abonados a la red estdn determinados en principio por el ntimero de abonados y, por
consiguiente. no estdn determinados por el trifico y no deben calcularse como parte del incremento del servicio al por
mayor de terminacidn de lamadas, Los costes de la compra de espectro adicional para incrementar la capacidad {por
encima del minimo necesario para prestar servicios al por menor a los abonados) con €l fin de rransportar un aumenre de
tréfico resultante de la prestacion de un servicio al por mayor de tenminacion de lamadas de voz deben incluirse, en la
medida de lo posible, como costes de oportunidad prospectivos.

Segiin el planteamiento aqui descrite. uno de los costes que se incluirian en el incremento de! servicio de terminacion
serfa la capacidad de red adicional necesarfa para transportar un aumento del tréfico al por mayor (por ejemplo, la
infraestructura de red adicional en la medida en que estd determinada por la necesidad de incrementar la capacidad con el
fin de transportar el trifico adicional &l por mayor). Estos costes relacionados con la red podran ser los de nuevos centros
de conmutacion mavil o los de la infraestructura troncal divectamente necesaria para transportar el trifico de lerminacion
para terceros. Ademds, cuande para prestar los servicios de originacidn y terminacidon de llamadas se compartan
determinados elementos de la red, como emplazamientos de células o estaciones transceploras de base, sstos elementos
de fa red se inchuirdn en ¢l modelo de costes de terminacién en o medida en que los haga necesarios la capacidad
adicional que se precisa para el transporte de trafico de terminacion de terceros. Ademis, se tendrian en cuenta también
los costes del espectro adicional y los costes comerciales al por mayor directamente relacionados con la prestacién del
servicio mayorista de terminacidn a terceras partes. Esto implica que los costes de cobertura. los costes generales
inevitables de la actividad empresarial ¥ los cosies del comercio minorista no estdn incluidos.

Para determinar la escala minima de eficiencia a los efectos de la elaboracién del modelo de costes, y teniendo en cuenta
la evolucion de la cucta de mercado en algunos Estados miembros. el planteamienio recomendado es establecer esa escala
en el 20 % de la cuota de mercado. Cabe esperar que los operadores de telefonia mdvil, una vez que havan entrado en el
mercado, se esfuercen por maximizar su eficiencia v sus ingresos v, por lo anto. estén en condiciones de conseguir una
cuota de mercado minima del 20 %. Fn caso de que una ANR pueda demostrar que las condiciones del mercado en el
territorio de ese Estade miembre implicarfan una escala minima de eficiencia diferente, podifa desviarse del planteamiento
recomendado,
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SENORES MIEMEROS DEL CONSEIO DIRECTIVO DE ORGANISMO SUPERVISOR DE LA
INVERSION PRIVADA EN TELECOMUNICACIONES:

TELEFONICA MOVILES S.A., con RUC N” 2010077774, sefalanda como domicilio para

fos efectos de este recursos en Av. Juan de Arona 786, %an isidro, debidamente
representada por Ana Claudie Quintamifia Paucarcaje, identficada con DNE NS
10308404, facuitada segun poderes cuya copia adjuntamos a la presente, ante usted
rospetudssamente decimos:

Que, en curnplimiento de lo dispuesto por la Resolumdn de Consejo Directive N"Q&2Z-
7008-CR/OSIPTEL v, en atencién a la prorroga otorgada mediante Resoluciones de
Presidencia N° 024.2006-PD/OSIPTEL y N¢ 045 2004-PD/CSIPTEL, por medio dol
aresente escrite presentamos nuestra propuasta de cargo de interconexion top por
terminacion de Hamadas en las redes de los servicies publicos moviles,
conjuntamente con ¢! estudio de costos correspandiente y & susiento tecrico, iegal
y econdmico de nuestra propuesta, ta referida informacior se encuertra contenida

en fos siguientes documentos que se adjuntan al presente esCrito:

[

informe de Telefonica Moviles “Ef cargo de terminacion en ta red movil” el
cual contiene la propuesta de cargo de interconexion y el sustento técnico,
legal y econdmico de dicha propuesta.

2. Modelo de costos preparado por la consultora Fronticr Economics, contenido

en D adjunto.

it

Informe do sustento del modelc de costos elaborado por Froenlier Econonies.

4. Informe sobre ¢l Sustento do una Politiza de Cargs Unica en !a Terminacién

de Uamadas entre Redes Moviles, claborado por ta consuftora Alterna Perd
SAL
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El presente informe contiene una evaluacién respecto al cargo de
terminacién mévil y su impacto en el mercado de las
telecomunicaciones peruano. Sobre la base de esta evaluacién se
plantea' una serie de consideraciones que deberfan aplicarse en
el proceso de fijacién del cargo de terminacién mdvil a fin de
asegurar un efecto positivo en la sociedad,
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L RESUMEN EIECUTIVO

Mediante Resolucion de Consejo Directivo N° 042-2008-CD/OSIPTEL, el
Organismo Supervisor de la Inversion Privada en Telecomunicaciones (OSIPTEL)
dio inicio al procedimiento de revisién de cargo de terminacién en redes moviles
vigente. En dicha medida la decisién que finalmente se adopte en el presente
procedimiento tendrd un impacto innegable en el mercado de telefonia mévil
peruano. Tal es la importancia de la decisién que el regulador tiene en sus manaos
que estd en la capacidad de afectar las metas que se ha fijado el Estado peruano
para dicho sector. Para ello, surgen una serie de interrogantes: JEs suficiente
contar con una penetracion mavil de mas del 100% en Lima o es necesaric
también replicar estos resuitados a escala naclonal?, ;Basta can brindar
cobertura mévil en las principales ciudades del pais o se debé adicionalmente
cubrir las necesidades de servicios de telecomunicaciones de las zonas maés
alejadas del pais? ;Debemos conformarnos con ef desarrollo tecnoldgico
alcanzado o necesitamos confirmar nuestro fiderazgo a la vanguardia del
desarrollo tecnoldgico en fa Regidn? Las respuestas a estas interrogantes, no sélo
afectaran al mercado de servicios méwiles, sinc que repercutirdn en el desarrollo
global de nuestra sociedad, en la medida que las telecomunicaciones en general y
la telefonia maévil en particular constituyen una de las vias mas importantes para
alcanzar la inclusién social y el desarrollo econémico.

A la vista de los objetivos establecidos por el Estado peruanoc para et sector de ias
telecomunicaciones, de la literatura econdmica mas autorizada y de las
caracteristicas particulares del mercado mévil nacional , se concluye que los
factores claves para asegurar la eficiencia de la decisién reguiatoria a adoptarse
deben ser los siguientes:

[0} La fijacién de un cargo Onico y reciproco entre las distintas operadoras
mbviles debe sustentarse en un modelo de costos de una empresa
eficiente.

(if) El cargo que finalmente se adopte debe retribuir todos los costos que la
empresa asume, de tal forma que le permita asegurar el adecuado
crecimiento del mercado mévil, dado que ello genera beneficios tanto al
servicio de originacién come de terminacién de llamada. Asimismo, el
cargo no debe constituir un desincentivo para realizar las inversiones
necesarias que permitan continuar con el incremento de la cobertura,
capacidad e innovacion tecnolégica, aspectos que resultan criticos y
permanentes en este mercado.

(i) De establecerse una reduccién del cargo mévil vigente, ésta debe ser
gradual, a fin de no impactar negativamente en el fiujo economico de ias
operadoras méviles y, con ello, afectar sus planes de inversidn.

El presente informe desarrolla ampliamente cada uno de estos factores, los
cuales a su vez se sustentan en los Informes realizados por las consultoras de
prestigio: Alterna Pert 5.A.C. (Aiterna), Apoyo Consultoria 5.A. (Apoyo) asi como
Frontiers Economics (Frontier). Los documentos mencionados se adjuntan al
presente documento.




3.3.1.

Por lo expuesto, consideramos que las consecuencias. de reducir el cargo
de interconexion miévil conllevarfan a una’ pérdida de! bienestar social a
través de desincentivos a Iz inversion en expansién, capacidad, reduccién
tarifarla y lanzamilento de productos inclusivgs. -

3.3. Hacia un cargo simétrico

En el anterior proceso de revisién del cargo de terminacién mévil el
Regulador establecié cargos asimétricos entre las operadoras méviles. El
factor fundamental para establecer dicha diferenclacién se basé en la
utilizacién de distintas bandas de espectro por parte de los operadores
moviles, lo cual, de acuerdo con lo sefialado en ese momento por OSIFTEL,
tenia un impacto importante en los niveles de costos de las distintas
empresas. Un aspecto que OSIPTEL debe determinar en esta oportunidad
es si corresponde seguir con esta polftica o es pertinente regresar a un
modelo de cargo simétrico.

Telefonica Méviles se encuentra convencida de que el cargo mdvil a fijarse
debe ser simétrico, lo cual se encuentra sustentado en las siguientes
razones:

{0 El marco regulatorio peruano,
(i}  Laaplicacion de criterios de eficiencia econémica.

(iii) Latendencia internacional.

A continuacidn desarrollaremos cada una de estas razones:

El marco requiatorio peruano y la simetria en cargos

El Decreto Supremo N® 003-2007-MTC que aprobs los “Lineamlentos para
Desarroflar y Consolidar la Competencia y [a Expansion de los Serviclos de
Telecomunicaciones en el Peru” establece que al definirse los cargos de
interconexion “debe establecerse un solo cargo de interconexidn a nive! local
sin diferenciar entre llamadas entrantes y salientes ni locales u farga
distancia nacional e internacional, pues elfo genera distorsiones y arbitrgjes
que desnaturalizan el objetivo persequido por este tipo de diferenciaciones.
Asimismo, este cargo de interconexion serd tinico por departamento (drea
focal) por la terminacién de la flamada en ia red”,

El tnico supuesto bajo el cual la norma admite que puede establecerse
una diferenciacién entre cargos es entre areas urbanas y rurales, no
admitiéndose una diferenciacién de cargos entre distintas empresas
operadoras. Ello en la medida que dicha diferenciacién, segtin reconoce la
norma citada, genera arbitrajes y resulta contraria a la poiitica de cargos
eficientes,

Del mismo modo se establece que “OSIPTEL emitird las normas para evitar
arbitrajes de trdfico.” Ello debe Implicar, para el caso del cargo de
terminacién mévil, el establecimiento de un modelo de costos de empresa
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eficiente que determine un lnico valor de cargo para todas las operadoras
maviles del mercado.

Como se puede apreciar, el establecimiento de cargos diferenciados para
un mismo servicio de "terminacion de Namadas en la red mévil” resukta
contrario a los referidos Lineamientos que disponen la existencia de un
cargo Unico, independientemente de cusl sea la empresa operadora mévil
en la cual se esté terminande la llamada.

Esta diferenciacién implica 2 su vez una inobservancia del principio de no
discriminacién recogido en el articulo 5° del Reglamento General de
OSIPTEL, el cual establece que fas decisiones y acclones del referido
organismo se orientardn a garantizar que las empresas operadoras
participantes en los mercados de servicios pablicos de telecomunicaciones
no sean discriminadas. Del mismo modo, una regulacién asimétrica en los
cargos mdviles no se ajustaria tampoco a lo dispuesto por el articulo 71°
del TUO de a Ley de Telecomunicaciones, en la medida que establece que
“leln las relaciones comerciales de empresas que prestan servicios pablicos
de telecomunicaciones estd prohibida la aplicacién de condiciones
desiguales para prestaciones equivalentes que creen situaciones
desventajosas entre competidores,*

El servicio de terminacién de llamadas que presta Telefénica Moviles a las
operadoras méviles es similar al que brindan el resto de empresas
operadoras, no existiendo razones objetivas para tal diferenciacién. En ese
sentido, la fijacién de un cargo diferenciado implica un tratamiento
preferencial que genera una desventaja competitiva con relacién a sus
directos competidores.

Cabe destacar que esta discriminacién no solo se produce entre los propios
operadores méviles que cuentan con cargos diferenciados, sino que
fambién perjudica a los operadores de larga distancia y telefonfa pablica
que deben de pagar distintos precios por un mismo servicio,

Por otro lado, cabe sefialar que, en atencién al principio de fomento de la

: inversién eficiente que informa el marco regulatorio nacional, no es

f posible aceptar el establecimiento de precios de terminacién para

' determinados operadores superiores a los de los demas operadores,
Actuar en la linea sefialada implicaria, en la prictica, primar de forma
injustificada la falta de eficlencia productiva en la provisién de los servicios
de terminacién de llamadas en las redes de los operadores beneficlados
con un mayor cargo, contrariamente a lo que se produciria en una
situacién de competencia efectiva.

No debemos olvidar que la Regulacion tiene un cardcter subsidiario, siendo
su misién simular las situaciones que se producirian en un mercado en
competencia. En un mercado de tal naturaleza los precios son asignados
con un criteric de eficiencia. Es por eflo, que no existe una razén objetiva
para determinar cargos arbitrariamente diferenciados entre las distintas
operadoras moviles al tratarse de la prestacién de un servicdio que se
encuentra sujeto a las mismas cbligaciones normativas y que debe tener
un precic eficiente. El “coémo se presta” este servicio depende de Iz
decisién de negocio que cada empresa adopte en su momentoe, sobre |a
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3.3.2.

base -supuestamente- de buscar la generacién de la mayor eficiencia
dentro del cumplimiento legal y los planes comerciales en un contexto
competitivo.

La mayor o menor eficiencia que adopte cada operadora maévil en sus
procesos internos para la prestacion del servicio de “terminacién de
Hamadas” no puede ser imputado de forma alguna a las operadoras a las
que presta dicho servicio. Por lo cual, no existe ninguna razén objetiva
para que las operadoras de larga distancia, de telefonia publica y méviles
paguen cargos diferenciados por el mismo servicio, dependiendo de la
empresa que lo ofrezca. Dicha situacién contradice abiertamente el marco
regulatorio vigente,

Consideraciones de eficiencia para la simetria de cargos

El Grupo de Reguladores Europeos (ERG) en su Informe “ERG’s Common
Pesition on symmetry of fixed call termination rates and symmetry of
mobile call termination rates™ seRala que la teoria econémica tiende a
recomendar un cargo tinico y uniforme. Un cargo simétrico proporciona
las senales correctas en términos de eficiencia productiva ya que los
operadores menos eficientes trataran de reducir sus ineficiencias y reducir
costos, mientras que los operadores mas eficientes tendrdn incentivos
para invertir e innovar.

“Economic principles tend to recommend a unique and ung;lrm
termination rate, determined with reference to casts incurred by an
hypothetic efficient operator, le. a termination rate which does not
depend on costs effectively incurred by the operators or on their
market shares. This efficient termination rate level Indeed is the right
signal to give incentives for productive efficiencyd, less efficient
operators trying to overcome their inefficiency (in lowering their costs
to avoid losses which ultimately result in market exintf and more
efficient operators realizing profits over regulated prices, investing
and innovating. Gains in productive efficiency put pressure on final
services’ prices and contribute to end-users welfare”.

Frontier, Atterna y Apoyo en los informes que adjuntamos coinciden con ia
importancia de contar con un cargo simétrice para fomentar la eficiencia.
En este sentida, es necesario considerar que la terminacién de llamadas es
un bien homogéneo y, por lo tanto, en un mercado competitivo se
esperaria un fnico precio, es decir, el cargo por terminacidn seria inico y
simétrico. El consumidor no percibe diferencias con respecto a quien es el
operador que termina la Hamada, inclusive, en muchos casos ni siquiera
sabe cuil es el operador que termina la llamada. En consecuencia, si el
mercado fuera perfectamente competitivo, el operador que entrega ia
llamada no estaria dispuesto a pagar un sobreprecio a un operador porque
es éste y no otro el que termina la llamada.

E
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De esta manera, en un mercado de terminacién competitivo se observaria
que el precio de terminacién serd igual al costo de un operador eficiente.
Se advierte que precios simétricos basados en los costos de un operador
eficlente proveen las sefiales econémicas apropiadas a los agentes en el
mercado, evitando que se produzcan distorsiones en |a competencia entre
les mismos.

Es decir, las tasas de terminacién simétricas contribuyen a elevar [a
eficiencia econémica a diferencia de las tasas de terminacion asimétricas
que pueden generar ineficienclas en e mercado. El cargo tnico se
convierte en un verdadero referente prospectivo que incentiva a las
empresas a ser eficientes y competitivas en el futuro. Asimismo, este
referente puede reducir el riesgo regulatorio en el mediano y largo plazo,
que podria estar inhibiendo inversiones en el presente.

Por el contrario, la ausencia de reciprocidad en los precios determina que
el operador con un precio de terminacién mayor obtenga una ventaja
competitiva en el mercado mévil final, ya que dispone de un costo inferior
al de sus competidores en el tramo de terminacion de llamadas en otras
redes que no traslada a sus precios finales aprovechandose de la eficiencia
de sus competidores.

Los cargos asimétricos también violan la premisa subyacente en los cargos
de terminacién: que dicho cargo compense al operador que entrega la
Hamada por los costos que evitaria si él mismo la terminara. Con cargos
simétricos entre operadores que ofrecen el mismo servicio, cada operador
ahorra en costos. Esto asume que el cargo de terminacién estd basado en
los costos de un operador eficiente. En estas condiciones, aun en
situaciones de trifico no equilibrado, ningdn operador recibe una
ganancia extraordinaria o pierde dinero porque esté obligado a terminar
Hlamadas del operador donde ésta se origina.

De este modo, en un mercado en competencia los operadores tenderin a
fijar precios teniendo en cuenta el nivel de referencia de sus competidores,
a fin de conseguir hacer atractiva su oferta a los clientes. Como
consecuencia, en un mercado competitivo un operador no podrd mantener
en sus precios un margen considerable sobre el precio de los otros agentes.

Por conslguiente, del mismo modo que un entrante al mercado minorista
no podrla permitirse establecer precios superiores a los de sus
competidores amparindose en su reciente incorporacién al mercado,
tampoco deberia poder hacerlo en el mercado de terminacién.

Cabe destacar que también una parte de la literatura considera que ia
regulacién asimétrica en cargos de interconexién puede generar
distorsiones en el mercado, promoviendo compaiiias tecnologias que no
necesariamente son eflcientas y desincentivando la inversion en

infraestructura:

“t disagree with the stili widespread view that asymmetrical
regulation is called for in liberalized telecommunications markets. [...]
such regulations are not consistent with market conditions and are
extraordinarily detrimental to competition. in particular, they run the
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risk of artificially promoting certain companles or technologies
whose superiority in the competitive process has not been
established, "™

“The important necessity in competitive telecommunication markets
is to provide equal support to service competition and infrastructure
competition and not to distort them through regulatory measures.
Asymmietrical regulatory requirements that unilaterally inhibit
infrastructure competition create the wrong incentives over the long
term. The goal must be to create incentives in particular for market
entrants to make worthwhile infrastructure investments themselves.

[-.] the result of asymmetrical regutation imposing disadvantages on
the operators of public telecommunication networks would first of all
be to create strategic incentives Jor competitors not to invest, or to
invest less, in the construction of their own telecommunications
networks; this constitutes q regulatory restraint of infrastructure
competition. "

{ Por ultimo, los cargos asimétricos requeririan un aumento de los costos de
[a regulacién dado que, en contraste con el célculo de un solo cargo
aplicado a todos los operadores, la asimetria informativa de ls que
necesariamente los reguladores adolecen podria hacer infructuoso
cualquier trabajo de costeo diferenciado, maghnificando los posibles
efrores gue se podrian cometer al respecto. Asi, el regulador tendria que
evaiuar distintos estudios de costos para medir los costos de terminacisn
de cada operador. '

Por lo expuesto, y como se encuentra plenamente desarrollado en los
estudios realizados por Alterna, Apoyo y Frontier, results beneficioso para
el mercado de telecomunicaciones nacional la fijacion de un cargo
simétrico, —

Este beneficio también ha sido reconocido por distintos organismos
reguladores a nivel internacional, existiendo una tendencia parza la fijacién
de cargos simétricos, lo cual desarroflaremos a continuacién.

3.3.3. Lo experiencia internacional

L2 fijacion de cargos simétricos da sefales eficientes 3 ios operadores.
Aquellos operadores capaces de tener un costo de terminacion mas bajo,
tendrian una ventaja competitiva, presionando a los operadores menos
eficientes a mejorar su desempefio. Cabe mencionar, que la necesidad de
orientarse a la aplicacién de cargos simétricos es reconocida por distintas
instituciones.

En efecto, en esta linea se ha pronunciado el ERG:

¥ KNIEPS, Gunter. Costing and pricing in Liberalizad Telecommunicatiosn Markets. En:
Competition and Regulation in Telecommunications. Examining Germany and
AmeticaKluwe Academic Publishers, 2001.P. 42.

b Ihid. P. 43.
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Por su parte, siguiendo las recomendaciones de la literatura econdmica, el
regulador de las telecomunicaciones en Colombia al adoptar en el afio
2007, una poiltica de cargo tnico aplicado a las redes méviles, concluyd:

“En el caso en el cual los precios de interconexién son reciprocos e
iguales al costo marginal, estos precios dejan de ser relevantes y los
operadores actian como una empresa convencional buscando
obtener un mayor mercado. En el caso de precios asimétricos, se
estima que el blenestar social es menor al obtenide con los preciocs
reciprocos.™* :

La decisién de optar por cargos simétricos se repite en la mayoria de paises
de la Regién como se puede apreciar del estudio realizado por Alterra:

Grafico 21

Argentina X

Brasil X
Chile x

Colombia x

El Saivador X
Veneruela X

Dominica | X

Granada X

San Cristobal y

Neves X

Sta. becia X

Fuents: Alterna,

Por lo expuesto, un cargo linico y simétrico debe ser visto como una
alternativa adecuada en el mercado peruano, considerando: (i} ef nivel de
competencia existente; (ii} la Inexistencia de: alguno de los supuestos que
se conslderan para la aplicacion de cargos diferenciados y; {iii} que dicha
medida generar4 las eficiencias que requiere el mercado peruano para
asegurar las actuales y futuras inversiones de la industria en un entorno

de eficiencia.

¥ CRT{2007).P.21.
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CRC

Combpldn i Kegvbpaide.
s Eemyplescivany
Papsblica 4o

REPUBLICA DE COLOMBIA

sl |

i - :
RESOLUCION No, 2 3 5 4 DE 2010
“Por i3 cial se modifica i3 Resojuckin CRT 1763 de 2007"

LA COMISION DE REGULACION DE COMUNICACIONES
En elerciclo de sus facultades legales y en espedal las que le confiere 1a Ley 1341 de 2009, y

CONSIDERANDO

Que de conformidad con fo dispuesto en el articulo 19 de la Ley 1341 de 2009, la Comisién de
Reguhdénde@munﬂzdmmdémanoenargadodewmverhwmpehenda,evmd
abuso de posicién dominante y regular los mercados de las redes y los servidos de comunicadones,
mnelﬂnqueiaprmtadmdelosservidosseaemno’micamenteeﬁciemeyreﬂe]earhos niveles de
calidad.

Que la Ley 1341 mencionada establece que la CRC adoptard una reguiacién que incentive |a
construccion de un mercada competitivo que daesarrolle los principios orientadores de fa misma, asi
comG que el marco regulatorio haga énfasis en fa reguiacion de mercados mayoristas.,

Que tanlendo en cuenta lo previsto en [a Ley 1341 de 2009, ia CRC tiene, entre otras, la funcién de
prmmveryfegularlahbrempetendaparalapmlsiénderedsymidosde
telecomunicacionss, y prevenir conductas desleales y pricticas comerdales restrictivas, mediante
mgubdomsdeczréclzrgmmionmdﬁaspafﬁmhm,wdiefﬂopmmregbsde
comporamientn  diferenciales segin la posicidn de los proveedores, previamente se haya
determinado la existencia de una falls en el mercado. Asf mismo, dispone que la CRC puede expedir
la regulacin en las materias refacdonadas con la remuneracidn por el acceso y usa de redes &
infraestructura, mecbsmdyoﬂstas,bsmndidonesderammdénymldoydléghmdeawc
y uso de redes,

Que de conformidad con lo establecido en el articuio 18 de fa Resoludién 432 de 2000 de la
Secretaria General de ta Comunidad Andina, los cargos de intercanexién deben ser consistentes con
los critetios de costos mas utifidad razonable, de que trata ja reguladidn vigente.

Que los cargos de acceso son un componente importante en la estructura de costos de los
proveedores parte de una reladdn de interconexi5n y, en consecuencla, debe basarse en criterios
de costos eficlentes.




L0,

2354 29 ENE 2010

Continuacién de [a Resolucién No, de HojaNo. 2 de 6

Que en el mes de didembre da 2007 la Comisién de Regulacidn de Telecomunicaciones, hoy
Comisién de Regulacién de Comunicacionest, expidié la Resolucidn 1763 de 2007 "Por medio de ia
cual se expiden ias regias sobre cargos de poceso y uso a redes filas y mdvikes, y se dictan alras
disposiciones”, en In que se fijaron, entre otros aspectos, los esquemas y valores asociados a los
cargos de acoeso a redes moviles en Calombia, '

Que los valores asociadas 2 los cergas de acceso a redes méviles establecidos en la Resolucién CRT
1763 de 2007, se basaron en el Modelo de Costos Eficientes de Redes Méviles desarroliado por el
Centro de Modelamiento Matemdtico de {a Universidad de Chile, contratado para tal efecto.

Que con ocasién de los resultados de los anélisis lievados a cabo por la Comisidn en desarrolio del
proyecto regulatoria de Definicidn de Mercados Relevantes y Posicién Dominante en Colombla, y en
atencibh al probiema de competencia kientificado en el mercado susceptible de regulacion ex ante
denominado vaz saliente méwil, la CRC continué efechuando andlisis reguiatorios y el
correspondiente  monitoreo del mercado, cn el fin de determinar medidas reguiatorias
complementarias a las previamente adoptadas en dicho mercada.

Que madiante la Resolucidn CRT 2064 de 2009, modificada por la Resolucidn CRT 2148 de 2009, 1a
ComisiSn requiné a los proveedores moviles Informacién para estudiar la evolucn de s
condidones de competencia en el mercado de vor sallente mévi, relacionadas con el seguimiento
peribdico al tréfico v a los Ingresas percibidos por los proveedores, asi como también informacién
partcular sobre las caradteristicas y condiciones técnicas de las redes y de las interconexiones
existentes entre las mismas,

Que en abril de 2009 fue suscrito ef contrato 026 de 2009 entre la Comisién y la fima DANTZIG
Consuttores Ltda., para fa actualizacién det Modeio de Costos Eficientes de Redes Moviles, enfocado
a obtener recomendadones sobre: i) £ escenario que caleule los valeres asodados a los cangos de
aoceso asimétricas para el tréfco de voz de |as redes mdviles en Colombia y, i) £l escenaric que
actualics el valor de cargo de accese eficiente en condidiones de simetrfa, de manera tal que esta
herramienta pudiera servir como elemento adicional para los diferentes anélisis de las condidones
de mercado que se han venido adelantando.

Que habéndose Identificado la nacesidad de disponer de Informacidn especifica de los proveedores
mdviles, 1a cual reposa an el Ministerio de Tecnologias de la Informacion y kas Comunicaciones, se
firmd un Acuerdo de Confidencialidad entre la Comisidn, el Ministerio y DANTZIG Consultores, para
la entrega de Informacidn técnica, administrativa y comercial de los proveedores respectivos,
necesaria para los andlisls regulatorios en cuestion.

Que en cumplimiento a las Resoliciones CRT 2064 y 2148 de 2009, los proveedores AVANTEL
S.A., COLOMBIA MOVIL S.A. E.5.P., TELEFONICA MOVILES COLOMBIA S.A. y COMCEL
S.A., remitieron la Informacin cormespondients 2 |8 Comisidn en abril y mayo de 2009, existiendo
diferencias en el grado de detalle entregado en los diferentes reportes,

Que la Informacién comespondiente a los aflos 2007, 2008 y primer bimestre de 2009 fue anallzada
al interior de fa Comision y permiid determinar que los proveedores estin llevando a cabo la
migrackin tecnoldgica de las redes y que, ademds, han camblado las proporciones de trfico
entrante, saliente v on-netf de las redes méviles, en comparadén con lo evidenciado en ¢l afio
2007, cuando se expidid la Resolucidn CRT 1763 de 2007,

Que DANTZIG Consuitores Lida, entregd ef Informe final dal contrato 026 de 2009 en el mes da
julic de 2009, a pariir ¢ cual la CRC continud desarrollando andlisis internos respecto de fa
aplicabilidad del Modele de Costos Fficlentes de Redes Mdviles ajustado.

Que de kos andlisis tanto tedricos como empiricos desarrofiados, [a CRC concluyd que para guardar
armenia oon la visidn requlatoria de largo plazo vigente 2 nivel mayorista frente a las redes méviles,
debe mantenerse el esquema de regulacién de cargos de accesc establecidos sobre criterios de
simetria, toda ver que garantiza la eficiencia de largo plazo en la industria, nocidn consistente con
o planteado por el Grupo de Reguladores Europeos (ERG, por sus siglas en Inglés) respecto a la
idonekdad de este esquema con visidn a futuro?,

1 De conformidad 0o 16 pravisto en (a Ley 1341 de 2009.
’EkﬁtonnmnPosttbnonSmnmydrmadmleuonmmﬁmmywmalleinaumRams,

sznoe!. ERG 5075 83 final 080312 {2008).
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Que et ejerdicio de revisién al Modelo de Costos Eficientes de Redes Méviles permitié observar que
en los litimos aifios se han dado cambios en las redes mdviles en Colombia, tanta en aspectos
tecnoldgicos que introducen mayores eflciencias en las mismas, asl como en ef crecimiento general
en su cobertura geogrfica y en los niveles de penetracidn, los cuales actuaimente superan las
provecciones que fueron contempladas en el afie 2007, come parémetro de entrada para el cdkulo
del cargo de acceso en redes maviles,

Que el reconocimiento de esta nueva realidad y de mayores niveles de efickencla en las redes
mévlles dentro del modelo actualizade, trae como resultado [a abtencién de valores de cargos de
aC0BSO por uso y por capacided eficdentes que rasponden a los nuevos elementos evitkenciados con
ocasién de los andlists realizados a partir de los hallazgos encontrados por ef contratista, razén por
la cual le commesponde a la Comisidn proceder a actualizarios y ajustarios.

Que dentro de la revisidn del Modeio de Costos Eficientes de Redes Mdviles desarrollada en o afio
2009, uno de los supuestos tenidos en consideracién fue &) modelamiento de rutas de trifico de
interconaxion més grandes de las que se consideraron en el modelc original, con el fin de que se
refiejaran de una manera mas aproximada las condiciones actuales del tréfico de Interconexién con
redes mdviles y fos volimenes asocksdos a la misma.

Que el efecto de Incorporar este supuesto més ajustado a fa realidad de Ia interconexion con redes
mévtles, Implica que [a cantidad de E1's considerados como requeridos en e} modelamiento de una
red eficiente es menor, toda vez qua se reconoce & mayor nivel de uso por Interfaz y, efecto de
ello, e cargd de acceso por capadidad es diferente del establecido en la Resolucidn CRY 1763 de
2007,

Que en virhud de lo anterior, el valor actuaiizado de cargo de acoeso por capaddad que se define
en la presente resoluciin corresponde 2 un valor fijo, el cual deberd aplicarse, a partir de la entrada
en vigencia de ka presente resolucidn, en las interconexiones bajo el esquema de cargos de acoeso
por capacidad.

Que de acuerdo con lo expuesto, este vaior fijo se constituye en una aproximacion distinta a la
astructura de costos de fas redes de telecomunicadiones mdviles y, de acuendo con las condiciones
de mercado actuales y previsibles, los costos del proveedor efidente mediante Ia opckin de
capacidad deben remunerarse con el valor definido con base en el Modelo de Costos Eficientes de
Redes Mdvlies achualizado en &l afic 2009.

Que adiconalmente con ef objetive de incentivar ef adecuadc dimensionamiento de las

-|| interconexiones, asf como de garantizar la calidad del servicio y 1a remuneracion aproplada de los

costos de interconexion, et esquema de cargos de aooeso por capacidad a redes miviles requiere l2
definkidn del tatamiento del féfico que exceda la capacidad dimensionada para la interconexddn
asl come [os costos asociados con dicho tratamiento, por lo que para las Intercobexiones hacia
redes mdviles se establece que e Wéfico de desborde serd remunerado por minuto cursado, a un
valor equivalente al doble del cargo de acceso por uso establecido en Ia Tabla 3 del articulo 8° de
Ta Resolucldn CRT 1763 de 2007 modificada a través de la presente resolucion.

Quae en virtud de [a actualizackn de cargos de acceso a redes mdviles, los cuales son calculados a
pesos constantes de enero de 2010, se hace necesario adicionar e articuio 1 dei Anexo 01 de la
Resolucién CRT 1763 de 2007, toda vez que se requiere dar claridad en la forma de actualizacién
p;l;alosnuevosvabmdecargosdeporusoyporcapacfdadamdsmdvflsaparﬂrdei
ano 2011.

Que [ CRC procedid a desarmollar y publicar para comentarios del sector el dia 14 de diciembre de
2009, la propuesta regulatorfa de modificacion de las condiciones y fos valores asoclados a la
interconexidn con redes méviles, acompafiada del modelo de costos que sustenta el andlisls técnico
y econdmico actualizado, en cumplimiento de o dispuesto en el Decreto 2696 de 2004,

Que dentro del plazo establecido para la recepcion de comentarias, diferentes proveedores de larga
distanda intermacional soficitaron a la CRC que adelante estudios especificos de las condiciones de
competenda entre los mismos y ks proveedores mdviles en el mercado de terminacidn/originaciin
de llamadas de larga distancia internacional, de &l manera que la Comisidn realizard dichos andlisis
regulatorios para lo cual, con posteriorided a k3 entrada en vigenda de! presente aclo
administrativo, solicitar® Informacién que ke permita evaluar las condidones espedificas de




2354

Contimuacion ¢ s Resoluciéh No. & 29 ENE 2010 Floja No. 4 de 6

competenda en el memado sefialado, para las fines regulatorios a que haya lugar en el marco de
sus facultades legales,

Que en cumplimiento del Decreto 2695 de 2004, y una vez finalizado el plazo definkio por la CRC
para recibir comentarios de los diferentes agentes del sector, se elabor ef documento que contiene
las razones por las cuales se aceptan o sa rechazan los planteamientos y comentatrios allegados, e
cual fue aprobado por el Comité de Comisionados segin consta en e Acta 699 del 22 de enero de
2010 y posteriormesite presentado a jos miembros de la Sesién de Comisidn el 27 de epero de 2010
como base para la toma de (a decision.

Que en virtud de ko anterior,
RESUELVE

ARTICULO 1. Modificar el articule 82 de la Resclucidn CRT 1763 de 2007, el cual quedard asi:
"ARTICULO 8, CARGOS DE ACCESO A REDES DE TMC, PCS Y TRUNKING. Todos
los aperadores de TMC, PCS y Trunking deberdn offecer 3 las operadares de TPBALDL
TMCG, PCS y Trunking por fo mencs los sigulentes das asquemas de cargos de acceso!

~ Tabia 3. Valor de cargo de accesa miximo por uso a redes moviles

CQuando la interconexidn se remunere bajo e esquema de cargos de accaso por Uso,
dicho valor no podre exeder ef establecido e la skgtiente 2bia,

Rodas TMC, Pfy

mmr $103.38

@ Eypyesado en pesos comstantes de enero de 2010. La
aciualizacion de /os pesos constantes a pesos comentss se
realizard, a partir def 01 de enerp de 2011, conforme al Anexo
01 de la presente rasoludidn. Comrasponde al valor de los
cargas de acoeso que los oparadores de TMG, PCS y Trinking
rmciben de Jos operadares de olros servidios, cuando éstos :
hacen uso de sus redes. Los operadores de TPBCLDI pegardn
cAIgos da 0ceso Por origiracion y por BNTRIRACOn en /as :
redes de TMC, PCS y Trunking. Las valores que contempla ‘
e512 DpCisn COrresponaen a i Femuneracion por minuto real.

Tabixa 4. Valor de carga de acveso fijado por capacidad a redes movilas

Cuando la interconsxdidn se ramunere baje & esquema de canjos de acoeso por
capacidad, dicho valor serd e astablecido en i sigulente tabla.

Rodes TMG, PCS y ' |

mmuz 54 £34.595.229

Y Expresado en pesos constantes de enero ae 2010, La
actualizacidn de fos pesos constantes 8 pesos corrientss se
realizard, a partir del 01 de enerp de 2011, conforrne al Anexo
01 de lz presente resolucion. Corresponde af valbr de los
carges de acoeso que los operadores de TMC, PCS y Trunking
rediben de los operadones de olros servidios, cuando éstos
facen uso de sus redes. Los operadores de TPBCLDT pagardn
cargos de acreso por originacion y por terminacidn en las
redes de TMC, PCS y Trunking. Los valores que contenpla
asta opcidn comresponden a [a remuneraciin por eniaces de
2048 Kbps (El) o su equivelente que se encuentren
operaltivos &n i3 intercanexidn

cLo, ) Og
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PARAGRAFO 1, Los operadores a los que fhace referencia el presente articulo podrén
establecer de mutuo acuerdo asquemas de remuneracion distintos & los dos esquemas
de cargos de acceso previstos en bas tablas 3 y 4 del presente articudo, skempre y
cuando tales scuerdes se ajusten 3 ias obigaciones y principios reguiatonos.

PARAGRAFO 2. Cuaiquier operador de TPBCLDY, TMG PCS y Trunking podrd exigi i
opaion de ¢Bryos da Acceso Por capackiad, caso en &l cual ef operador de TMC, FCS i
Trunking @ quien se ke demande dicha opddn podrd requerir un perfodo de
permanencia minima, que sio podrd extenderse el tiampo necesario para recuperar i
fnversidn gue s2 haya efectuado para adecuar fa intarconeddn. Dicho perfodo de
permanencly minima en ningtin caso podrd ser superfor & 1 2fia.

Ent caso que se preserie un confiict, &f operador de TMC, PCS o Trunking debe
suministrar de inmediato la intarconexion a Jos valores que se encuentran en fa tabla
comespondiente a fa opcldn de cargos de aoneso elegida por ef olro operador, mientras
se logra un acuerdo de fas partes, 0 & CRC resueive &f confiicto en caso que el mismo
se presente a su conskderackin.

PARAGRAFO 3. L Bquidacidn de los cangas de acoeso se reallzs de maners mensual
tormande fx unidad asociada al esquema elegids, es dedir minutos mensuakes cursados,
Bajo ls opadn de corgos de acoeso por uso, 0 EIs operativos en [ interconexidn, bafo
- {3 opoion g2 cangos e BOCEso Por capIGidad.

PARAGRAFO 4. En ef asquermna de remuneraciin mediante ks opddn de carges de
a00Es0 por capackiad, cuando & tréffco ofrecde sobrepase ks capacidad dimensionada
de /a interconexddn, deberd ser enrutado @ través de rutas espealicas de desborve.
Dicho tréfico de desborde serd remunerado por minute cursado al dolie del valor del
cargo de accese por uso establecido en fa Tabia 3 ol presente articulo, siempre y
cuande diche trdfico no se haya generado por retrasos en fa ampfiacidn de las
rutas por parte def operador que recibe Jos cargos de acceso. La ampitacion del
nimero de enlsces requenides para el dptimo fundonamiento de la Interconexidn, dabe
levarse 3 cobo de conformidad con ko dispueste en o articilo 12 de & presente

resolucidn®,
ARTICULO 2. Modificar e numeral 1 del Anexo 01 de la Resolucidn CﬁT 1763 de 2007, «f cual
quedard asi:
YANEXO 01 .
Indice de Actuakzadion Tarltaria
— I Actuairacisn de los cargos de scoaso.

a) A parti def 19 do enero de 2008, /i CRE acusiizerd envalmente s pesos constantes de 20
de jurie de 2007, dados en fos artioulos 2 y 4 de Iz presante resolidion, 8 pesos corientes de
acverdo a 43 siqulente ’Tnuia:

P _ T.P

CAP™™ = CAfreint ieion * (1 - productividad%)* (l +[—-——-———-————-—————MTD““""";;‘;"' A sin0r D

612007

Donde,

CATemie = Corgas da acceso mdximas & aplicar durante & aio &

CA e e sctacin = (argos de acoeso mdkimas estipulados a partir de ia vigenda

. de la presente resoltucidn de fas Tablag 1 y 2.
productividad® = Factor de productividad de I industria kous! & 29%.
TATY e detort = IAT (promedio antmético de fos ditimos 12 meses) para ef mes de
didembre def afio t-1
AT o = IAT {promedic amtmidbico de los ditimos 12 meses) para ef mes de junio
e 2007,
EL0, /g
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b.) A partir del 19 de enero de 2011, {8 CRC sctualizmrd anualmente kos pesas constantes de 1° de
enero de 2010, dades en el articulo 8 de Iy presente resoludidn, a pesos cormientes de scuerdo & 8

Sigusente flrmmula:
4 - T.P
CAComme = Cplommne o (- produc;fvﬂad%)t[] +(.@fm&n&ﬂu_imn
MT;!NN
Donde,
CAFomee = Cargos de acceso a apiicar durarte & afio L.
e e sedncit = Cargas de accaso estipuiados en las Toblas 3y 4.
productividad s = Pactor de productividad de & industris igual a 2%.
AT S mbee et wotr = JAT (promedio Ertmético de los dimos 12 meses) pars & mes de
didermbre del afio t-1
AT w0 = IAT (promedio aritmético de las titimas 12 meses) para & mes de enero
de 2010.

ARTICULO 3, IMPLEMENTACION DE DESBORDES. Para efectos de cumplir con ‘o dispuestn
en & parégrafo 4 del articuio 8° de la Resoluddn CRT 1763 da 2007, adicionado pot [a presente
resoiucién, en las Interconexdenes de redes de los operadores de TPBCLDI, TMC, PCS v Trunking
con redes de TMC, PCS y Trunking se deberdn hablittar las rutas de desborde requerides en sus
reladones de Intarconexion teniendo en cuenta los lineamfentos de fa UIT-T, a mds tardar el 15 de
marzo de 2010.

ARTICULO 4. VIGENCTA. La presente resolucién rige a partir de su puhliaak:ibn en el Diaro
Oficial, modifica en lo pertinent= el numeral 1 del Anexo 01 y & articuls 8° de la Resolucién CRT
1763 de 2007 y deroga todas las disposiciones que le sean contrarlas.
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